a 
t into the 
ze, su} ni 
egal, and 
On of the 
is as fi). 
| State as 
fiom ang 
that the 
irchasing 
ing them 
until the 
he above 
Hportant 
INtol, at 


ision in 
Mt slave- 
f slaves 
grating 
nd were 
ing field, 
ntended 
> of the 
ition of 
another 


, at the 
1 effect 
nposed 

The 
me so 
itution 
irious 

The 
years, 


rd of 

We 
} way 
shers, 


been 


essa- 


THE LAW REPORTER. 








MARCH, 1840. 


[No. 11. 





= 





LORD JEFFREYS. 


[The following biographical sketch of Lord Chief 
Justice Jeffreys was written many years ago 
by a member of the Boston Bar, and was pub- 
lished at the time in several periodical works. 
It is inserted here by the permission of the 
writer.] 


Georee Jerrreys was born at Acton, a 
sma!l town of Denbighshire in North Wales, 
in the latter part of the reign of Charles the 
First. Of his family we have learned noth- 
ing, except that his father was a gentleman, 
(a term, by the way, of rather an equivocal 
signification, but which means, according to 
Sir Thomas Smith, one who lives in idleness,) 
and that this gentleman used to say of his 
son, “that George would die in his shoes,” 
—from which we may infer that he enter- 
tained no very high opinion of the abilities 
or enterprise of the future Chief Justice. 

Jeffreys, after a short residence at the 
Westminister school, removed to the Inner 
Temple, where he studied law with an ap- 
plication which totally deserted him on go- 
ing into practice. Soon after he was called 
to the bar, he took a help-mate, and found 
himself burdened with a large family before 
he had any means of support. His practice, 
as an advocate, was always small, though 
from the first, he was ambitious to be thought 
a inan of business ; and to attain this end, it 
is said, that soon after going into practice, 
he spent much of his time in the coffee- 
houses of London and Westminister, and was 
in the habit of ordering his servant to come 
and tell him, when the rooms were full of com- 
pany, that his clients were waiting at his 
chambers; at which he affected the utmost 
impatience, and complained of the arduous 
duties of his profession. 

At the coffee-houses Jeffreys became ac- 
quainted with the city attorneys,—many of 
them men of the most profligate and aban- 
doned character. Among his new friends 
he soon distinguished himself for his flippant 
tongue, his fierce and unquiet disposition, his 
turbulent spirit toward the Mayor and Alder- 
men of London, and above all, for-a brain 
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that bade defiance to the deepest potations. 
Soon after, he became the friend of the noted 
Will. Chiffinch, the trusty page of the back 
stairs to Charles the Second. This worthy 
character, the spy and confidant of the merry 
monarch in all his low intrigues, was a man 
after Jeffreys’s own heart. Being himselt a 
hard drinker, he invited Jeffreys, of whose 
feats at the bottle he had often heard, to vis- 
it him at his lodgings in the palace ; and 
having plied him with wine to draw from him 
his political sentiments, and finding him ready 
to devote his talents to the service of the 
crown, the worthy pair became sworn friends. 
Jeffreys was recommended by Chiffinch to 
the King, as one both ready and willing to 
serve him, and was soon after made Record- 
er of London. 

After he had secured to himself the favor 
of the Court, Jeffreys exerted all his abilities 
in carrying into execution the designs of the 
King and the Duke of York, and in forward- 
ing his own advancement; and with these 
ends constantly in view, he was not very 
scrupulous as to the means which he employ- 
ed for their advancemént. Having success- 
fully exerted all his zeal and talent in a 
cause relating to the profits of the penny- 
post, which constituted a part of the revenue 
of the Duke of York, his Royal Highness, to 
reward his services, conferred on him the 
office of his Solicitor,—a post at that time of 
considerable honor, and what made it much 
more welcome to Jeffreys, of great power 
and still greater profit. 

In April, 1680, Jeffreys was made Chief 
Justice of the County Palatine of Chester, 
and one of the King’s Council at Ludlow for 
the Marches of Wales ; and im May follow- 
ing was called, by the King’s writ, to take 
upon himself the honorable state and degree 
of Sergeant at law. In procuring for him- 
self, the office of Chief Justice of Chester, 
Jeffreys discovered to the world that he was 
resolved to gratify his ambitious views, how- 
ever inconsistent they might be with reason 
and justice. This station had been held by 
Sir Job Carlton, “an old cavalier, loyal, 
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learned and grave,” who hoped to enjoy, at 
the close of a long and active life which had 
been devoted to the service of his country, 
the otium cum dignitate of an office, which 
(a rare occurrence in those days) had been 
bestowed on merit. But the King, deaf to 
the entreaties of Carlton, and pressed by the 
Duke of York, with whom Jeffreys still con- 
tinued in high favor, removed Sir Job to the 
arduous duties of the Common Pleas, and 
conferred the office which he had held, on 
his intriguing rival. 

It was about this time that the famous bill 
for excluding the Duke of York’ from the 
succession to the crown, was pending in the 
House of Commons. The King, fearing 
that the house might proceed to acts of vio- 
lence, had dissolved the parliament, and the 
d.scontent of the popular party was, as usual, 
manifested by the tumultuous petitioning for 
a new session. The Court, unable to sup- 
press these solicitations by law, resorted to 
popular applications of a contrary tendency ; 
and the friends of royalty presented to the 
King addresses, full of expressions of regard 
for his Majesty, and declarations of an un- 


qualified submission to his prerogative, and 
of the deepest abhorrence of those who had 
presumed to request the assembling of par- 
liament one moment sooner than should suit 


his royal will and pleasure. The two par- 
ties which divided the nation at this time 
were extremely animated against each other; 
and it was this contest which gave rise, not 
only to the names of -petitioners and abhor- 
rers, but also to the well known epithets of 
whig and tory. The King, unable longer to 
restrain the violence of the whigs, resolved 
to assemble the parliament; and the Com- 
mons betrayed, at once, the zeal with which 
they were animated. ‘lhey fell with fury 
upon the tories or abhorrers, who had sanc- 
tioned, by their addresses, the course which 
had been pursued by the King,—expelled 
all the members who favored the Court, and 
presented an address to his Majesty, “ for 
removing from all public offices, Sir George 
Jeffreys, Sergeant at Law, Recorder of Lon- 
don, and Chief Justice of Chester, as guilty 
of the crime of abhorring and as a betrayer 
of the rights of the subject.” At this event 
the courage of our hero failed him, and he 
was happy to escape by resigning his Re- 
cordership, and making on his knees, before 
the speaker, a very humble apology to the 





House of Commons. But it was not with 
the parliament alone that he was unpopular ; 
a short time after, Jeffreys and the devil 
were hung together in effigy, and burned 
by the populace of London. 

But the King, who doubtless thought that 
his faithful servant was suffering for righte- 
ousness sake, resolved that his signal merit 
should not go unrewarded. On the 29th of 
September, 1683, immediately after the 
death of Sir Edmund Saunders, Jeffreys was 
made Chief Justice of the Court of King’s 
Bench, and a few days after was sworn into 
the Privy Council. On his accession to the, 
till then, honorable station of Chief Justice, 
Jeffreys displayed, in their true colours, all 
that injustice, malevolence and cruelty, 
which seem to have been inherent in his 
disposition. A few months before this event, 
the virtuous and unfortunate Lord Russell 
had been brought to the block; but there 
were other illustrious individuals, equally 
the objects of the King’s suspicion, who were 
to be made the victims of his cruel jealousy ; 
and it was doubtless with a view to secure 
their condemnation that Jeffreys was raised 
to the head of the tribunal, before which 
they were to be brought to trial. 

The first of these victims was the gallant 
Algernon Sydney, son of the Earl of Leices- 
ter, whose trial and execution have fixed 
an indelible stigma on the page of English 
history. Sydney had been engaged in the 
war against Charles the First, and had so 
far entered into the views of the republiean 
party as to have been nominated one of the 
King’s judges. But he had refused to take 
his seat among them, and had openly opposed 
the usurpation of the protector; and when he 
found that opposition would be ineffectual, 
he preferred voluntary banishment to sub- 
mission to a government which he detested. 
In 1677 he returned to England, and obtain- 
ed a pardon from Charles the Second. But 
when the factions which arose from the po- 
pish plot ran high in the nation, full of those 
exalted ideas of liberty which he had enter- 
tained from his earliest years, he again join- 
ed the popular party, with the hope of attain- 
ing the object of his adoration, a republican 
form of government. 

When he was brought to trial on a charge 
of high treason, no means were spared to in- 
sure his condemnation. Only one witness 
could be procured to testify against Sydney ; 
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butas the law required two, the Chief Justice 
resorted to a singular expedient to supply 
the deficiency. Among the papers of Syd- 
ney were found certain discourses on govern- 
ment, in which the author advances princi- 
ples favourable to liberty, but such as, at 
any other time than the age of the Stuarts, 
might have been embraced with impunity. 
These discourses, though not proved to have 
been written by Sydney, it was asserted by 
the council for the crown, were equivalent 
to a second witness ; and the Court advanc- 
ed, as law, the doctrine that “scribere est 
agere.” The inhuman Jeffreys directed the 
jury to convict the prisoner. His word was 
law, and Sydney was found guilty. At his 
execution, which followed in a few days 
after, he complained of the iniquity of his 
sentence, but declared that he gloried in dy- 
ing the martyr of freedom and republicanism, 
—in sacrificing his life to the good old cause 
to which, from his earliest youth, he had de- 
voted his time, his talents and his fortune. 

Soon after the execution of Sydney, fol- 
lowed the trials of Hampden, Halloway, 
Armstrong, and a host of patriots, in which 
Jeffreys displayed his devotion to the cause 
of the crown; after which he received from 
the King, as a token of gratitude for his em- 
inent services, a gold ring, and a very singu- 
lar piece of advice, which shows the value at 
which tle King held the life and safety of 
his Chief Justice, and at the same time gives 
us an insight into the private character of 
the worthy favorite. “Jeffreys,” said the 
King, “you are now going the circuits— 
your labors will be arduous, and the weather 
hot ;—don’t get drunk too often, if you love 
your sovereign and your life.” 

In May, 1685, the first year of the reign of 
James the Second, Jeffreys presided at the 
trial of the famous Titus Oates, Doctor of 
Divinity, the discoverer of the popish plot, 
who was accused of having committed per- 
jury at the trial of the Jesuits, and who had 
the year before, been sentenced by the Chief 
Justice, to pay 8 fine of a hundred thousand 
pounds for calling the Duke of York a trai- 
tor. 

After having treated the prisoner, through- 
out the trial, with the grossest insult and in- 
justice, Jeffreys declared in his charge to 
the jury, “ that there did nut exist the small- 
est doubt that Oates was the blackest and 
most perjured villain that ever appeared on 





the face of the earth.” The prisoner was 
of course convicted; and the punishment 
being fine and imprisonment, at the discre- 
tion of the Court, the Chief Justice pro- 
nounced on him the following sentence :— 
“That he should pay a fine of two thousand 
marks—that he should be stripped of his 
canonical robes,—that he should stand in the 
pillory with a paper over his head, declaring 
his offence, with which he should first go to 
all the Courts in Westminster Hall, and that 
he should be whipped, on Wednesday, from 
Aldgate to Newgate, and on the following 
Friday, from Newgate to Tyburn,—that on 
five days in every year, as long as he lived, 
he should stand in the pillory, opposite the 
gallows, and finally, that he should be 
committed to close confinement for life.” 
After pronouncing this sentence, Jeffreys 
added, that, had it been in his power, 
Gates should have been condemned to 
death. This punishment, inhuman as it was, 
was inflicted with the utmost rigor and bar- 
barity. 

Another instance of the severity of the 
government of James the Second, and of the 
gross partiality of his Chief Justice, occurred 
on the trial of Richard Baxter;—which we 
are induced to mention, as it affords a speci- 
men of the style of Jeffreys’s eloquence. 
Baxter, who was a Presbyterian clergyman 
of distinguished piety aid learning, was in- 
dicted for a paraphrase on the New Testa- 
ment, which was said to contain certain re- 
flections on the Bishops of the Church of 
England. Baxter being indisposed, his 
counsel moved that a longer time should be 
allowed him to prepare for his trial; but 
Jeffreys refused to grant it, and exclaimed, 
“I will not give him a moment. longer, to 
save his life. We have had to do with other 
sort of persons, but now we havea saint to 
deal with; and I know how to deal with 
saints as wellas sinners. Yonder stands 
Oates in the pillory, who says he suffers for 
the truth; and so says Baxter ;—but if Bax- 
ter did but stand on the other side of the 
pillory with him, I would say, there stood 
two of the greatest rogues and rascals in the 
kingdom.” When Baxter began to speak in 
his defence, Jeffreys interrupted him, with 
“ Richard, Richard, dost thou think that we 
will hear thee poison the Court ?—Richard, 
thou art an old fellow,—an old knave ;— 
thou hast written books enough to load a 
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cart, every one as full of sedition, I might 
say, treason, as an egg is full of meat; 
had’st thou been whipped out of thy writing 
trade forty years ago, it had been happy.” 
After Jeffreys had finished his charge to the 
jury, Baxter said to him, “ Does your Lord- 
ship pretend to think that any jury will pass 
a verdict upon me after such a trial.” “I'll 
warrant thee, Richard,” said the Chief Jus- 
tice, “don’t trouble thyself about that.” 
The prediction was correct. The jury, with- 
out delay, convicted the prisoner, and he was 
fined five hundred pounds. 

In 1685, after the defeat of the Duke of 
Monmouth and his army, Jeffreys was sent 
into the west, with a special commission of 
oyer and terminer, to try the rebels ; and the 
infamous General Kirk was ordered to attend 
him with a body of soldiers, to overawe the 
populace. At Bridgwater, Kirk commanded 


nineteen persons to be executed without a 
trial; and having invited his officers to dine 
with him, he ordered thirty of the rebels 
who had been condemned, to be hung during 
the dinner ;—ten in a health to the king, ten 
ina health to the queen, and ten in a health 


to Chief Justice Jeffreys. 

The cruelty of Jeffreys was not inferior to 
that of Kirk. At Winchester, the Lady 
Lisle, whose husband had been commissioner 
of the great seal in Cromwell’s time, was 
tried for concéaling in her house a Presby- 
terian clergyman, who belonged to the party 
of the Duke of Monmouth. The jury 
brought ina verdict of “not guilty.” Jeff- 
reys, in a rage, sent them out again with 
menaces and reproaches. They returned 
three times with the same verdict ; when 
Jeffreys’ threatening them with an attaint 
unless the prisoner should be convicted, they 
at last brought her in “ guilty.” The pris- 
oner, who was more than seventy years of 
age, and of a noble family, petitioned the 
king for mercy; but the only favor that the 
cruel monarch would grant, was, a commuta- 
tion of the sentence from burning to hanging, 
and offered as his excuse, that he had prom- 
ised Jeffreys that he would not pardon her. 

Instances almost without number might 
be mentioned, of equally atrocious cruelty. 
The Chief Justice induced many prisoners 
to plead “guilty,” by holding out to them a 
hope of pardon. But he showed no mercy. 
After they had confessed their guilt, he or- 
dered them to be taken from the Court to 





immediate execution, without allowing them 
a moment’s preparation for death. In short, 
to close a scene of horror, suffice it to say, 
that Jeffreys condemned to death, during 
one term of the Court, more than five hun- 
dred persons, of whom, at the lowest compu- 
tation two hundred and thirty were executed ; 
and boasted after his labors were accomplishi- 
ed, “that he alone had hung more men than 
all the judges of England since William the 
Conqueror.” 

The King had a particular account of 
Jeffreys’s conduct in the west transmitted to 
him every day, and instead of expressing any 
disapprobation of his proceedings, took plea- 
sure in relating them in his drawing rooms, 
to the courtiers and foreign ministers, and 
merrily called this term of the Court, “ Cap- 
tain Jeffreys’s Campaign.” On the return of 
the Chief Justice to London, the King im- 
mediately created him a Peer of the realm 
with the title of Baron of Wem, and on the 
28th of September following, issued a pro- 
clamation, the purport of which was, “that 
having taken into his royal consideration the 
many eminent and faithful services which the 
Right Honorable George, Lord Jeffreys of 
Wem, Chief Justice of his Majesty’s Court 
of King’s Bench, had rendered to the Crown, 
he had conferred on him the dignity of Lord 
High Chancellor of England.” 

In 1686, several prelates of the Church of 
England fell under the displeasure of the 
King, by opposing the measures of the Court, 
and preaching inflammatory sermons against 
popery. The King resolved to proceed with 
his usual violence in the punishment of the 
offenders ; and the method which he adopted 
was of a nature, at once the most inconsist- 
ent with the laws, and most dangerous to 
the rights of his subjects. Of all the en- 
gines of royal authority which had ever been 
contrived by the Crown, the most dangerous 
and destructive to liberty was the Court of 
High Commission. The Court had been 
abolished, in the reign of Charles the First, 
by an act of Parliament which expressly pro- 
hibited the erection, for the future, of that or 
any other Court of a like nature. But James 
the Second was a prince who considered the 
laws of the realm no obstacle to the execu- 
tion of his arbitrary designs. By the advice 
of Jeffreys, an Ecclesiastical Commission 
was issued, vesting in seven inquisitors, (at 
whose head was placed, as a sine qua non, 
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the new Chancellor himself,) an absolute au- | 
thority over the Church of England. 

Jeffreys continued to exercise his authori- 
ty as Commissioner and High Chancellor 
until the landing of the Prince of Orange, 
when, foreseeing a revolution in the govern- 
ment, he became alarmed for his safety ; and 
the more effectually to secure it, he petition- 
ed the King for letters of pardon for his ille- 
gal and tyrannical conduct. But the author- 
ity of James had now become extinct, and 
the time had arrived for the downfall of cru- 
elty and oppression.— On the 12th of Decem- 
ber, 1688, the King fled to France; and 
Jeffreys, who had sufficient reason to dread 
the vengeance of his injured countrymen, 
had disguised himself in the dress of a sailor, 
and cut off his eye-brows to escape detection, 
with the intention of following his royal mas- 
ter. But his precautions were unavailing. 
No man who had once seen the terrific coun- 
tenance of Jeffreys could ever after forget 
its expression. He was seen in a drinking 
cellar, with a pot of liquor at his lips, by a 
humble scriviner, who had been an object of 
his cruelty. As the scrivener’s eye caught 


a glance at the face before which he had of- 
ten trembled, Jeffreys feigned a cough, and 


turned his face to the wall. But a single 
look was enough to satisfy the scrivener that 
he could be no other than the Lord Chan- 
cellor. He immediately proclaimed his dis- 
covery to the mob, who had long been 
searching for the object of their detestation. 
At this welcome news, the crowd rushed 
upon Jeffreys, and dragged him into the 
street. After having satiated their ven- 
geance by insulting, kicking and beating 
him, they delivered him, scarcely alive, to 
the Lord Mayor of London. He was imme- 
diately committed to the Tower, where, on 
the following day, he died of the wounds 
which had been inflicted on him by the infu- 
riated populace. Various accounts have 
been given of the death of Jeffreys; but it 
is believed the above is correct. 

Such was the death of Sir George Jeff- 
reys :—a man as eminent for the profligacy of 
his private life as for the corruption and cru- 
elty of his public conduct. He was so ha- 
bitually intemperate as to be drunk almost 
every day; and on one occasion was near 
dying in a fit of intoxication at a public din- 
ner. None were safe from his attacks but 





those who were beyond his power; and his 


closest friendships were sacrificed, without 
hesitation, at the impulse of passion or the 
prospect of personal advantage. His talents 
were of the highest order ;—but his profes- 
sional knowledge extremely confined. His 
eloquence, though spirited and copious, was 
corrupt ; his good nature degenerated into 
buffoonery ; his wit was pertness ; his zeal, 
fury; and his justice, brutal cruelty. In 
fact, justice never wore so terrible an aspect 
as during his administration; when the 
Judge, who should be the advocate of the 
accused, and lean to the side of mercy, de- 
scended to expressions of wanton cruelty and 
vindictive malice. Yet, it is said, that when 
in his sober senses, no Judge ever filled the 
seat of justice with greater dignity, and that 
he thundered forth his censures on the guilty, 
with a sort of majesty, which was appalling, 
even to the innocent. In one word, he was 
an anomaly in the haman kind; and may the 
world “ne’er look upon his like again.” 
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UNITED STATES CIRCUIT COURT. 


BOSTON, OCTOBER TERM, 1839. 


Before Mr Justice Story and a Jury. 
Forrestier v. Bordman, 


A supercargo is not bound to comply with the ex- 
act tenor of his instructions, if by some unex- 
pected event a literal compliance therewith will 
frustrate the objects of the owner and amount 
to a total sacrifice of his interests. 


Under such circumstances, it is the duty of the 
supercargo to do the best he can in the exercise 
of a sound discretion to prevent a total loss to 
his owner, and if he acts bona fide, and exer- 
cises a reasonable discretion, his acts will bind 
the owner. 


Whether a commission merchant or factor may 
sell goods consigned to them, on a credit, de- 
pends on circumstances. If it is the usage of 
trade, in the place where they reside, to sell for 
cash or on credit, according to their discretion, 
and they do sell upon ort in the exercise of 
that discretion, then the sale is at the risk of the 
owner, and he is bound by itunless he can show 
that there was some restriction imposed requir- 
ing a sale for cash. 


The existence of such a usage, and what cir- 
cumstances would amount to such a restriction, 
are questions of fact for the jury. 


Where acommission merchant or factor have sold 
goods upon credit, they are bound to exercise 
due discretion in enforcing payment; and net 
to sue, or put the owner to expense, unless there 
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is a reasonable ground to believe, that he will 
be benefited. 


Where a commission merchant sells on credit toa 
person who becomes insolvent, and does not 
give notice to the owner, within a reasonable 
time, of that fact, he is liable for all the actual 
damage the owner suffers in consequence of not 
receiving such notice. 

Tis was an action of assumpsit brought 
by the plaintiff, a merchant of Batavia, to re- 
cover of the defendant, a merchant of Boston, 
$1637,00, the amount advanced by the plain- 
tiff on a sale of flour made by him for the 
defendant on a credit, the purchaser having 
become insolvent. , 

It appeared in evidence, that in the year 
1830, the defendant shipped in the Shylock 
1000 barrels of flour, and placed it in the 
keeping of Mr Stephen H. Williams as su- 
percargo. The vessel sailed for Rio Janeiro, 
and 775 barrels of the flour were there sold. 
She then put into Montevideo, but the state 
of the market being very unfavorable the su- 
percargo concluded to carry the balance to 
Batavie. He did so and requested the plain- 
tiff to sel] it, and invest the proceeds, togeth- 
er with the proceeds of that sold in South 
America, for the benefit of the shipper. The 
market was glutted, and the flour was some- 
what damaged, but it was sold by the plain- 
tiff to one Johannis, ona credit of six months, 
and the proceeds, deducting the interest, was 
invested in coffee, which was shipped to the 
defendant, and by him received. No guar- 
anty commission was charged in the account 
of sales, and Mr Williams had no knowledge 
that the flour was sold on a eredit of six 
months until after the sale was made. 

After the coffee had been shipped to the 
defendant, Johannis, to whom the flour was 
sold, became insolvent, and the plaintiff, not 
being able to obtain payment from him for 
the fiour, claimed in this action to recover of 
Bordman the amount of the advance, 

The principal poirt in the case was, 
whether the plaintiff or the defendant should 
suffer by the failure of Johannis, or in other 
words, whether the sale made by the plaintiff 
was at his risk or at the risk of the defendant— 
the defendant contending that the plaintiff had 
no right to make a sale on credit. There were 
some other points in the case which suffi- 
ciently appear in the charge of the court. 


Srory J., in summing up to the Jury 


said :— 
The first point made at the bar is, that 


Williams, the supercargo, had no authority 
to carry the flour to Batavia, and to: sel] jt 
there under the terms of his instructions, 
The voyage contemplated, was to severa] 
ports of South America, where it was sup. 
posed that the flour might and would be 
sold, and from thence the vessel was to pro. 
ceed to India, for a return cargo. Certainly 
the instructions in their terms, did not con. 
template any other event than a sale of al] 
the flour, at some one or more of the South 
American ports. It turned out, however, 
that the flour could not all be sold at the 
South American ports, or at least, not sold 
unless at an enormous sacrifice. The par. 
ties had not looked for any such event. 
What then was it the duty of the supercargo 
to do, in such a case of unexpected occur. 
rence, not within the contemplation of the 
instructions? Was he to sacrifice the flour 
or throw it overboard? No one pretends, 
that it was intended to bring it back again 
to the United States, under any circumstan- 
ces. It would probably have been spoilt 
and ruined on the return voyage, and come 
home utterly worthless. Now, I take it to 
be clear, that if by some sudden emergency 
or supervening necessity, or other unexpect- 
ed event, it becomes impossible for the su- 
percargo to comply with the exact terms of 
his instructions, or a literal compliance there- 
with would frustrate the objects of the own- 
er, and amount to a total sacrifice of his in- 





terests, it becomes the duty of the supercargo, 
under such circumstances, to do the best he 
can in the exercise of a sound discretion to 
prevert a total loss to his owner, and if he 
acts bona fide, and exercises a reasonable 
discretion, his acts will bind the owner. He 
becomes in such a case,an agent from neces- 
sity for the owner. Suppose, for example, 
that a cargo of a perishable nature is shipped 
on a voyage, and is to be carried to a par- 
ticular port of destination, and there sold, 
and the ship should, in the course of the 
voyage, meet with a storm, which should dis- 
able her, and she should go into a port of 
necessity to refit; and there the cargo shou!d 
be found so much damaged, that the whole 
must perish before her arrival at the port of 
destination, would not the supercargo have # 
right to sell it there, in order to prevent 4 
total loss, although no such case was con- 
templated in his orders? Certainly, he 





would have a right to sell, and, indeed, it 
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would become his duty under such circum- 
stances to sell. In truth, in all voyages of 
thie sort, there is an implied authority to act 
forthe interest and benefit of the owner, in 
all cases of unforeseen necessity and emer- 
gency, created by operation and intendment 
of law. I shall put it to the jury to say, 
therefore, whether the carrying the flour to 
Batavia, and selling it there, was not an act 
of necessity, to prevent a total loss to the 
-owner. If it was, then the supercargo was 
justified in directing the sale. 

But in the present case, the flour was actu- 
ally sold and the proceeds thereof invested 
in coffee, which came home in the Shylock, 
and was received by the owner in Boston, 





without objection, with a full knowledge of 
all the circumstances, and sold on his own 
account. Now, I put it tothe Jury, whether | 
this was not a complete ratification and con- | 
firmation of the sale. Ifthe owner did not. 
mean to ratify the sale, it was his duty, at | 
that time, to have made his objection. He | 
made none; and I put it to the jury to say, 

whether, having received the coffee, he 

ought now at this distance of time, to be per- 

mitted to say that he never meant to ratify 

the sale. Are his acts reconcilable with 

any supposition but that of an intentional 

ratification of the sale, even if unauthorized 

by necessity ? 

Then, was the sale at Batavia on credit, 
a sale at the risk of Forrestier, or of the de- 
fendant ? We see that no del credere, or 
guaranty commission, was, in fact, charged 
by Forrestier; and, therefore, it is not to be 
presumed that the sale was at his sole risk, 
unless the other circumstances warrant the 
presumption, that it was so understood and 
intended between the supercargo and Forres- 
tier. 

And here the first point which meets us is, 
whether a sale on credit by Forrestier was 
authorized. That depends upon the usage 
of trade at Batavia. If it is the usage of 
trade there, to sell for cash or upon credit, 
according to the discretion of the factor or 
commission merchant employed in the busi- 
ness, and the factor or merchant does sell 
upon credit in the exercise of bis discretion, 
then I take it, that the owner is bound by 
the gale, and the sale is at his risk, unless he 
can show that there was some restriction 
imposed by himself, or by the supercargo, 


credit justified by the usage of the trade, the 
sale is at the risk of the owner, and not of 
the factor, unless the latter receives a guar- 
anty commission, or the agreement of the 
parties, or the usage of the trade, makes the 
sale at the risk of the factor, or the risk is 
voluntarily taken by him. 

Now, in the present case, it seems to me, 
that the evidence clearly shows, that a sale 
upon credit is justified by the usage of trade 
at Batavia. But that I shall leave as a mat- 
ter of fact for the jury to decide. The evi- 
dence seems also to establish, that sales on 
credit in this trade, like sales on credit in 
our trade, is ordinarily at the risk of the 
owner. At least, there is no determinate 
evidence (as I understand it) showing a con- 
trary usage. But that I shall also leave for 
the consideration of the jury. 

Then, was any restriction imposed upon 
the factor in this case, as to selling upon 
credit? No express restriction is pretended, 
The supercargo does not pretend to have 
given any. All he says is, that he ordered 
Forrestier to sell, and to hold the proceeds 
subject to his order, to be invested as he 
should direct. He does not pretend that 
he directed the sale to be for cash only. 
Now, certainly, if the usage at the port was 
to sell for cash or credit, at the discretion of 
the factor, and he received orders to sell gen- 
erally, he might fairly presume, that he 
was authorized either for cash or credit, as 
would be most for the benefit of his employ- 
er. The flour was damaged. It might 
bring more upon a credit that upon a cash 
sale ; and thus a credit sale, although the pro- 
ceeds were to be invested in a return cargo, 
might, by a discount or advance pro tanto, 
be more for the benefit of the owner, than a 
cash sale. The question, therefore, for the 
jury to decide is, whether Forrestier did, by 
a sale on credit, violate his orders, or act 
contrary to his duty, so as to make that sale 
at his own risk, 

Tt is said, that as the supercargo was in 
port at the time, Forrestier ought to have 
consulted him before he sold on credit. 
But why should he do so, if he had no know- 
ledge that the supercargo wished a sale for 
cash, or wished to be consulted before a sale 
on credit? ‘The supercargo was a very 
young man, utterly unacquainted with the 
trade; and this was his first voyage. It 





requiring a sale for cash. In every sale on 





will be for the jury to say, under such cir- 
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cumstances, whether it was the duty of For- 
restier to consult him before the sale on cred- 
it or not. There is no usage of trade shown, 
which requires such a consultation. 

Then, it is said, that the form and lan- 


credit, which did not come to his knowledge 
until the day before he sailed on the return 
voyage, that he did not speak to Forrestie; 


}on the subject. If he had, the difficulty 


would probably have vanished ; or at least a 


guage of the account of sale, show that For- | full explanation would have been made. 
restier took the note of Johannis to himself, | The supercargo seems to have acted under , 


and that the whole transaction was thus 
closed and settled. Now this is a matter to 
be judged of by the jury. Does the lan- 
guage of the account import on its face, that 
the sale was at the risk of the shipper, and 
that he took the note to himself, advancing 
cash for the amount, deducting the discount 
for the time the credit was torun. If the 
language is equivocal, it is open to construc- 
tion and interpretation from the known usage 
of merchants. Ordinarily, in the home trade 
of the United States, most, if not all the wit- 
nesses (as far as I recollect) say, that the 
like words and statements of account would 
not import that the credit was at the risk of 
the factor. However, this is a point upon 


which the jury must judge for themselves. 
Then comes the statements of Mr Barrell, 
the clerk of Forrestier, made to the supercar- 


go, and to which the latter has testified. I 
admitted the evidence, but with some hesi- 
tation, and thought it proper to be submitted 
for the consideration of the jury. Now, as 
Forrestier was not present, unless Barrell had 
authority in this case, or in cases of this sort, 
to act and speak and interpret for Forrestier, 
his declaration will not bind the latter. The 
first point, therefore, to be established, is, 
whether Barrell had such authority. If the 
jury think he had not, then his declarations 
are of no importance in the cause. If Bar- 
rell had such authority, then the jury will 
consider all the circumstances, and decide 
what credit ought to be given those declara- 
tions, compared with the other facts and cir- 
cumstances of the case. If the jury are of 
opinion that Barrell was authorized to speak 
for Forrestier in the premises, end they be- 
lieve, that there is no mistake or misrecollec- 
tion of the supercargo at this distance of 
time, (and he has certainly testified with 
great candor and fairness) then it seems to 
me, that the evidence does show very strong- 
ly, if not conclusively, that Forrestier took 
the risk to himself of the sale on credit; and 
the present action is not maintainable. It 
is most unfortunate, that when the supercar- 
“o was, as he says, surprised at the sale on 





strange delusion that Barrell was a partner 
in the house. ‘This was an entire mistake. 

The next point in the case is, (supposing 
the case to be otherwise with the plaintiff) 
whether there has been any negligence 
on the part of Forrestier in not making due 
demand of Johannis at the maturity of the 
note, or in subsequently collecting it from 
him if then unpaid. It does not appear ex- 
actly when Johannis failed. He was in 
good credit when the sale was made (in No. 
vember, 1830,) and his failure must have 
been before September, 1831; for he then 
absconded, the note having become due in the 
preceding May. The case is left imperfect 
in this respect. If the note might have been 
paid or secured in May, and Johannis was 
not then insolvent, and the money has been 
lost by the negligence of Forrestier in not 
demanding payment or getting security, then 
he is not entitled to recover. But if Johan- 
nis was then insolvent, and unable to pay the 
note, I do not know, that there was any ab- 
solute obligation on Forrestier to institute a 
suit against Johanais for the recovery of the 
amount of the note. He was bound to ex- 
ercise a sound discretion in this respect; 
and not to sue or put the owner to expense, 
unless he saw a reasonable ground to believe 
that a suit would be productive of benefit to 
the owner. 

Then, was Forrestier guilty of negligence 
in not giving earlier notice of his claim to 
the defendant, and of the insolvency of Jo- 
hannis ? Undoubtedly the notice ought to 
be given within a reasonable time ; and if 
the defendant has suffered any damage or 
loss by its not being given withia a reason- 
able time, the plaintiff must bear such loss 
or damage, to be deducted pro tanto from his 
claim, The letter containing the notice was 
not sent until the 22d of December, 1832, 
and reached Boston about May, 1833. Was 
there any change of circumstances of Jo- 
hannis between May, 1831 and December, 
1832, from which the defendant has suffered 
any injury or loss by delay? The jury must 
decide this point upon the whole evidence. 
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Upon the whole, the case is submitted to 
the jury upon all these points, and they will 
apply the facts accordingly. 

Verdict for the plaintiff. 


C. P. Curtis for the plaintiff. 


S. Hubbard and Willard Phillips for the | 


defendant. 





UNITED STATES DISTRICT COURT. 
PHILADELPHIA, FEBRUARY, 1840. 


United States v. Hewes. 


The effect of state insolvent laws upon the rights, 
interests and remedies of the United States. 


The act of Congress of February 28, 1839, enti- 
tled ‘‘an act to abolish imprisonment for debt 
in certain cases,” does not include debts due to 
the United States. 


The — words of a statute ought not to in- 
clude the government or affect its rights, unless 
that construction be clear and indisputable upon 
the face of the act. 


Not only one part of a statute may be properly cal- 
led in to help the construction of another part, 
but it will be presumed that a number of statutes 
relating to the same subject were intended to 
be governed by one spirit and policy, to be con- 
sistent and harmonious in their several parts 
and provisions. 

Tus was the case of a petition of the de- 
fendant, praying to be discharged from im- 
prisonment, by virtue of an act of Congress, 
passed on the 28th day of February, 1839, 
entitled “an act to abolish imprisonment for 
debt in certain cases,” by which it was en- 
acted “ That no person shall be imprisoned 
for debt in any State, on process issuing out 
of a court of the United States, where, by 
the laws of such State, imprisonment for debt 
has been abolished; and where, by the 
laws of a State imprisonment for debt 
shal] be allowed, under certain conditions 
and restrictions, the same conditions and re- 
strictions shall be applicable to the process 
issuing out of the courts of the United 
States; and the same proceedings shall be 
had therein as are adopted in the courts of 
such State.” 

A suit was brought by the United States 
against the defendant at the last November 
sessions, and a judgment rendered against 
him. Upon this judgment, a writ of cap. ad 
satis. was issued, the defendant arrested and 
committed to prison. He then presented 
this petition for a discharge; and exhibited 

42 








a certificate from the Court of Common Pleas 
for the city and county of Philadelphia, sta- 
ting that he had presented his netition to that 
court for relief as an insolvent debtor; that 
he had given notice to his creditors to ap- 
pear and show cause, if any they had, why 
he should not receive the benefit of the pro- 
vision of the acts of the Assembly, for the 
relief of insolvent debtors. No cause being 
shown why the prayer of the petitioner 
should not be granted, he took the oath pre- 
scribed by law, made an assignment of all 
his estate, and was discharged; “and it was 
thereupon ordered by the said Court, that the 
said petitioner shall not, at any time there- 
after, be liable to imprisonment, by reason of 
any judgment or decree obtained for the pay- 
ment of money only, or for any debt, damage, 
costs, sum or sums of money, contracted, 
accrued, occasioned, owing or becoming due 
before the time of such assignment.” 

The single question presented by the case 
was, whether the United States, and their 
rights and remedies against their debtors, 
are affected by, and included in, the provis- 
ions of the act of Congress of February, 1839. 

The petitioner placed his right to a dis- 
charge on the broad and general terms of 
the act of Congress, from which no excep- 
tion is made of a debt due to the United 
States; but enacts that no person shall be 
imprisoned for debt in any ‘State on process 
issuing out of a Court of the United States, 
etc. ‘The words, it was contended, embrace 
a debtor of the United States, and a debt due 
tu them. But it was contended on the part 
of the United States—1. That inasmuch as 
the United States are not expressly named 
and included in the act of Congress, they 
are, by implication of law, excluded, and that 
their rights, interests, and remedies, cannot 
be affected by general words, unless a clear 
intention is apparent to include them. 2. 
That in this case, the intention of Congress, 
that the United States should not be included 
in the provisions of this statute, may be col- 
lected from all the acts of Congress in rela- 
tion to their debtors, and the whole policy of 
the government on that subject. 


Horkinson J., in delivering his opinion, 
referred to, and commented upon, the foliow- 
ing authorities and cases :—Devarris on the 
construction of statutes 668; Rex v. Allen 
(15 East, 333); Rez v. Inhabitants of Cwn- 
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berland (6 T. R. 194); 1 Kent’s Com. 460, 
3d edit.; United States v. Hoar (2 Mason 
311); Staughton v. Baker (4 Mass. R, 522— 
528); People v. Rossiter (4 Cow. 143); 1 
Watts 154; United States v. Wilson (8 
Wheat. 253), 

The learned judge after adopting the lan- 


guage of Mr Justice Story in 2 Mason 314, | 


“that the general words of a statute ought 
not to include the government, or affect its 


rights, unless that construction be clear and | 


indisputable upon the text of the act,” pro- 
ceeded as follows :— 

There is another principle or rule in the 
construction of statutes, so well established 


by authority and so entirely reasonable in | 
itself, that it may be assumed to be unqnes- 
that not only | in them, upon such terms and conditions as 


tiunable in itself. It is this: 


one part of a statute may be properly called | they should think proper to exact. 
in to help the construction of another part, | laws 750, sec. 62, the bankrupt act ; 








authority, to discharge one of their debtors 
from imprisonment under a judgment and 
execution at their suit. The general bank. 
rupt act, and the law of Congress for the re- 
lief of insolvent debtors, gave no such power 
to the commissioners in the one case, and 
the courts in the others. 

3. That for all such questions, for all such 
indulgences, a tribunal was created, which 
was the governmentitself; and this power 
and discretion was lodged with the President 
in certain cases, and with the Secretary of 
the Treasury in certain other cases. ‘T'o 
these high and responsible officers the whole 
subject was committed; the examination of 
the circumstances of each case was imposed 
upon them, and the decision upon it vested 


1 Stor. 
] Stor. 


but that it will be inferred or presumed that 715, act for the relief of persons imprison- 
a number of statutes relating to the same | ‘ed for debt; 3 Stor. 1652, act of March, 
subject were intended to be governed by one | 1817, application to be made to the Presi- 


spirityand policy, to be censistent and harmo- | dent ; 


1 Stor. 506, act June 6, 1798, appli- 


nious in their several parts and provisions, | cation to be made to the Secretary of the 


(Devarris, 699). 


“the same author adds, as | Treasury ; 4 Stor. 2236 appointing Com- 


the consequence of this intendment, that « it | missioners to report to the Secretary; +3 


is an established rule that all acts in pari 
materia are to be taken together, us if they 


| Stor. 1997, sec. 38, Post Office act. 


It is 
true, that in the bankrupt and insolvent acts 


were one law, and they are directed to be | | there is an express exception of the United 


compared in the construction of statutes, be- | 
cause they are considered as framed upon 
one system and having one object in view. 
This doctrine is affirmed by 4 ‘Il. Repts., 
447, 450; 5 T. Repts., 417; Doug. 30. 
In the last case, Lord Mansfeld says, “ all 
acts in pari materia are to be taken together, 
as if they were one act.’ In Ben., 1607, he 
says “they are to be considered as one sys- 
tem.” 

What have been the spirit and policy— 
the system adopted by the government of the 


| 





| anes but we cannot presume from this that 
| Congress intended to reverse or abandon the 
rale of construction which would have ex- 
cepted them. It was the exercise of that 
abundant caution, often found in statutes. 
Can we believe it was the intention of Con- 
gress, by the act of 1839, to abandon all this 
system, to change all this financial policy, 
to repeal the distinction heretofore made 


‘between ordinary debtors of the United 


States and “ persons indebted as the princi- 
pal in an official bond, or for public money re- 


United States in relation to its debtors, ran- | ceived by him and not paid over or accounted 
ning through all the acts of Congress on that | for, or for any fine, forfeiture, or penalty in- 


subject ? 

1. That the rights, interests, and remedies 
of the United States shall not be impaired or 
affected by the insolvent laws of any State ; 
that they have never allowed the conrts of 
any State to interfere between them and their 
debtors, or prescribe any terms, conditions, 
or restrictions upon their rights, and reme- 
dies for recovering or securing their debts. 

2. That they have never allowed even 
their own courts, constituted by their own 





curred by the violation of any law of the 
United States ?? Did Congress intend to 
give to the State Courts a power over the 
rights and interests, over the revenue of the 
government, which had been denied and is 
yet denied to its own Courts, which had 
been carefully kept in its own hands—are 
collectors of the customs, and debtors on 
duty bonds and their sureties, postmasters, 
and other receivers of public moneys, to 
be thus discharged from the liability of their 
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persons for such debts ? Are persons im- 
prisoned for fines, penalties, and forfeitures 
to be liberated by the order of a state court 
acting under a state insolvent law? Are 
such cases to be submitted to the judgment 
and discretion of every county court in six 
and twenty States, with, practically, no op- 
portunity afforded to the United States to at- 
tend to their interests—to detect fraud, or 
concealed property—to oppose the discharge 
in any way, or for any reason? Itis no ex- 
travagant case to suppose that an absconding 
defaulter for immense sums might return 
with full pockets, apply te some obscure 
county court in a distant State, and pass 
himself through the forms (for they are little 
more) of an insolvent Jaw, and be afterwards 
secure in the enjoyment of his concealed 
plunder, which the searching power of the 
United States might have forced from him. 
Are these extensive and vital changes in the 
system and policy of the United States to be 
effected by general words, having no express 
reference to them or to the United States ? 
Assuredly, such consequences would not 
have been left to a question of construction. 
The intention would have been declared in 
express and unequivocal language. What 
will become of the right always claimed of a 
priority or preference of payment from an 
insolvent estate ? There is no provision for 
this in the insolvent laws of Pennsylvania, 
nor do I presume it wll be found in any in- 
solvent act. But the law of 1839 declares 
that “where, by the laws of a State, impris- 
onment for debt shal] be allowed, under cer- 
tain conditions and restrictions, the same 
conditions and restrictions shall be applica- 
ble to the process issuing out of the courts 
of the United States.” 

What the effect of these provisions will 
be upon the priority of the United States, I 
am not now called upon to say; but it would 
seem that if the same conditions are to be 
imposed, no other or additional conditions 
could be required of the debtor. All these 
difficulties, and many more, will be avoided, 
by adopting in the construction of this statute 
the reasoning of Judge Story already referred 
to, “ that, in general, acts of the Legislature 
are meant to regulate and direct the acts and 
rights of eitizens, and in most casgs the rea- 
soning applicable to them applies with very 
different, and often contrary force, to the gov- 
ernment,” and that “the general words of a 








statute ought not to include the government, 
or affect its rights, unless that construction 
be clear and indisputable upon the text of 
the act.” 

Other difficulties and inconveniences will 
arise by extending the provisions of this act 
to the United States. The provisions of the 
insolvent laws of the different States, the 
conditions and restrictions they impose upon 
the debtor, are various, and entirely different 
from each other. The United States, then, 
as wel) as its debtors, will have no uniform 
rule of responsibility. ‘here will be no 
harmony in tke relations between the gov- 
ernment and its debtor, The rights and 
remedies will be one thing in one State, 
another thing in another, and so throughout 
the whole twenty-six States. Could such 
confusion have been intended—such an en- 
tire destruction of everything that can be 
called a system—of all preteuce to one poli- 
cy? Again, the act of Pennsylvania, and 
I presume every other insolvent act, requires 
a notice of some kind, either personal or by 
public advertisement, to be given to the 
creditors of the petitioner.—To whom is this 
notice to be given for the United States ? 
Who is bound or authorized to receive it for 
them? Is it the President, or the Secretary 
of the Treasury, who liaye heretofore had 
the superintendence of the debtors and debts 
of the United: States, or the District At- 
torney ? I have seen no authority given to 
either of them to accept any such notice, or 
to bind the United States by appearing in 
pursuance of it. There are other details in 
the insolvent law of Pennsylvania, which it 
will be difficult to apply to the United States. 
In the argument of this case, the District 
Attorney referred to the act of Congress of 
March, 1797, by which it is enacted that all 
writs of execution upon any judgment ob- 
tained for the use of the United States in 
any court of the United States, may run, 
and shall be executed in any other State, but 
shall be issued from, and made returnable to, 
the court where the judgment was obtained, 
Must the discharge, of which the debtor may 
avail himself against this execution, be under 
the insolvent law of the State in which he is 
arrested ? or of the State in which the judg- 
ment was obtained ? or will a discharge by 
the court of any State be sufficient for his 
liberation? The words of the act would 
seem to refer only to the laws of the State 
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from which the process issued; but it is by 
no means clear what construction might be 
put upon it under the notion of extending it 
in favor of liberty. 

I have given this case a careful examina- 
tion and extended the explanation of my 
views of it beyond what may be thought ne- 
cessary, because I am so unfortunate as to 
differ in my construction of this act of Con- 
gress from the learned and estimable Judge 
of the Southern District of New York. It 
would have been very gratifying to me if I 
could have come to the same result he has 
upon this question. It must, howeVer, be re- 
membered that the point was not argued or 
made a question by the District Attorney in 
the case decided in New York. 

The attention of the Court was drawn to 
another part of the case, and the application 
of the act to the debtors of the United States, 
although mooted, was not argued, as the Dis- 
trict Attorney had no doubt that the provi- 
sions of the act did exclude the United 
States. Certainly the opinion of this learned 
lawyer and respectable gentleman onght to 
make, and does make me more diffident of 
my own. I am bound, however, to declare 
my opinion according to my own convictions 
of the true construction of the act of Con- 
gress in question—and that is, that it does 
not include in its provisions the United 
States, or the debtors who may be imprisoned, 
on a judgment obtained at their suit in a 
court of the United States. 

The prayer of the petitioner is denied. 





SUPREME JUDICIAL COURT. 


BOSTON, MARCH TERM, 1839. 
Held by adjournment, January, 1340. 


Boston Water Power Co. v. Boston and Wor- 
cester Rail Road Corporation. 


Where a corporation was authorised by its act of 
incorporation to build a dam over an arm of the 
sea, and to run a cross dam so as to make a full 
and receiving basin, and to use, sell, or lease 
the water power so created ; and another corpo- 
ration was subsequently authorised to lay out a 
rail road over these basins, by which their sur- 
face and value were diminished; it was held, 
that the act of incorporation of the last men- 
tioned company was not unconstitutional, as it 
could not be considered as annulling or destroy- 
ing the franchise of the first mentioned corpora- 
tion, it being for another and totally distinct 
public use, and the act providing for a com- 
pensation for all the injury sustained by the 
first mentioned corporation. 


Nor was the act unconstitutional because it did 
not designate the particular land to be taken, 
but delegated to the coporation the power of di- 
recting the intermediate course of the rail road, 
the termini being fixed by the legislature. 


If the whole of a franchise should become neces- 
sary for the public use, in an extreme case, the 
legislature would have a right to take it on pay- 
ment of an equivalent, 


Held, that the act of incorporation of the Boston 
and Worcester Rail Road Corporation, is consti- 
tutional and valid, and that by virtue of that act, 
the corporation were justified in laying out their 
rail road over the land used by the Boston 
Water Power Company, paying them an equiv- 
alent for all the actual damage sustained. 


THis was a bill in equity, in which the 





complainants set forth, that in 1814, certain 
| persons were incorporated by the name of 
| the Boston and Roxbury Mill Corporation; 
and by certain acts of the Legislature, the 
Corporation was authorized to build a dam 
from Charles street in Boston, to Sewall’s 
| Point in Brookline, so as to exclude the tide 
water and form a reservoir or receiving basin 
of the space between the dam and Boston 
Neck ;—to build another dam from Gravelly 
Point, in Roxbury, to the dam first mention- 
ed, so as to enclose the tide water within 
Tide-Mill Creek;—to cut any number of 
convenient raceways from the full basin to 
the receiving basin ;—to maintain and keep 
up all their works forever ; and to lease or 
sell the right of using the water in any man- 
| ner they might think proper, &c. 

That in 1824, the complainants were in- 
corporated by the name of the Boston Water 
Power Co., with power to purchase and hold 
any quantity of the water power created by 
the establishment of the dams above men- 
tioned. In 1832, they purchased for the 
sum of $175,000, all the water power belong- 
ing to the Boston and Roxbury Mill Corpo- 
ration; whereby they became entitled to the 
exclusive right and privilege of forever using 
the soil included within the two basins, and 
to all the rights of the first named Corpora- 
tion. 

The bill then set forth, that the Boston 
& Worcester Rail Road Corporation, wholly 
disregarding these vested rights, openly 
threatened to build [the bill was brought in 
1834] a rail road through the full basin, and 
over the cross dam and through the receiving 
basin; and have taken for their road a strip 





of twentysix feet wide through the ful! ba- 
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sin, and five rods wide through the receiving 
basin; which acts of the respondents will 
greatly diminish the water power, and 
abridge the franchise vested in the com- 
plainants, to their irreparable injury, and so 
far as their rights are concerned, will be a 
nuisance. ‘The bill concluded with a prayer 
for a perpetual injunction and other relief. 

This case was commenced in 1834, and at 
the March term, 1835, several preliminary 
questions were argued before the whole 
Court, and were decided against the respon- 
dents. (16 Pick. R. 512.) 

The questions now to be considered were 
argued last summer at the adjourned law 
term by 


J. Mason and C. G, Loring for the plain- 
tiffs, and by 


Dexter and Aylwin for the defendants. 


For the purposes of that hearing, it was 
admitted by the defendants, that the piers, 
embankments and bridges, erected by them 
in the construction of the Boston and Wor- 
cester Rail Road, did to a certain extent, 
diminish the volume of water, which those 
basins would otherwise contain, and did to 
some extent, injure and diminish the water 
power to be derived therefrom, but they in- 
sisted that they were legally justified in so 
laying their rail road, being fully authorized 
thereto, by their act of incorporation; that 
the damage thereby suffered by the plaintiffs 
was not in consequence of an act done by 
the defendants to be deemed in law or equi- 
ty a notsance, or abated as such, but an 
act done by rient or auTHority, for which 
the remedy was by a compensation in dama- 
ges, to be obtained in the manner provided 
by law. 

In answer to this, it was insisted: 

1, That the legislature had not a consti- 
tutional authority to pass an act, authorizing 
the defendants to lay out and locate their 
rail road over the Jand used by the plaintiffs. 

2. That the legislature in fact, never 
had authorized the defendants to locate their 
road as they had done. 

The opinion of the court was delivered by 


Suaw C. J.—Upon the first point the 
Court are of opinion, that although the effect 
of the authority granted to the defendants to 
lay their road over these basins was to dimin- 
ish, to some extent, their surface and reduce 
their value, this could, in no proper legal 








sense, be considered as annulling or destroy- 
ing the plaintiffs’ franchise. They could 
both stand together. The nature of the 
plaintiffs’ franchise was not such as to with- 
draw their land from a liability to which all 
the lands in the Commonwealth are subject, 
to be taken for public use, when in the opin- 
ion of the legislature the public exigency or 
the public convenience might require it. 
The plaintiffs still retain their franchise. 
They still retain all their rights, derived 
from the legislative grant, the only effect of 
the subsequent act is to appropriate to anoth- 
er and distinct public use, a portion of the 
land, over which their franchise was to be 
used. It does not differ from a turnpike or 
canal. Suppose a broad canal extends 
across a large part of the State. The pro- 
prietors have a franchise similar to that of 
the plaintiffs, to use the soil in which the 
bed of the cana] is formed, and it is in the 
same manner derived by a grant from the 
legislature. But if afterwards it becomes 
necessary to lay a turnpike or public high- 
way across it, would this be a revocation or 
disturbance of the franchise, and inconsistent 
with the power of the legislature in exercis- 
ing the right of eminent domain for the pub- 
lic good ? It might occasion some damage ; 
but that would be a damage to property and 
must be compensated for by a fair equiva- 
lent. | ' 

It was said in the argument, that under 
this claim of power, the legislature might 
authorize a new turnpike, canal, or rail road 
on the same line with a former one and to 
its whole extent. To this the proper answer 
is, that such a measure would be substan- 
tially under whatever color or pretence, tak- 
ing the franchise from one company and 
giving it to another, in derogation of the first 
grant, not warranted by the right of eminent 
domain and incompatible with the nature of 
the legislative power. 

If the whole of a franchise should become 
necessary for the public use, the Court would 
not presume to say, that the right of eminent 
domain, in an extreme case, would not ex- 
tend to authorize the legislature to take it, 
on payment of a full equivalent. 

We are not aware, that it stands on higher 
or more sacred ground than the right to per- 
sonal property. Suppose for instance, that a 
bridge had been early granted on navigable 
waters, say in this harbor. at the place where 
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East Boston Ferry now is, and the exigen- 
cies of the United States in maintaining a 
navy for the defence of the country, should 
render it manifestly necessary to remove such 
bridge, the Court can not say that it would 
not be in the power of the legislature to do 
it, paying an equivalent. 

It is difficult, perhaps impossible, to lay 
down any general rule that would exactly 
define the power of the government in the 
exercise of the acknowledged right of emi- 
nent domain. It must be large and liberal 
so as to meet the public exigencies; and it 
must be so limited as to secure effectually 
the rights of the citizen. It must depend in 
some measure, upon the nature of the exi- 
gencies as they arise. In the present case, 


the court are all of opinion, that the rights of 


the plaintiffs in the land of the full and re- 
ceiving basins are not of such a character as 
to exclude the authority of the legislature 
from taking a small portion for laying out a 
rail road, it being for another and distinct 
public use, not interfering with the franchise 
of the plaintiffs in any other way than by oc- 
cupying such portion of this land. 

It was contended by the plaintiffs, at the ar- 
gument of the case, that the Act was not valid, 
as it did not provide a compensation for the 
damage done to the plaintiffs’ franchise. But 
the Court are of opinion, that this objection 
is not sound, because the Act did not con- 
template taking the plaintiffs’ franchise, but 
only taking a part of the land in which the 
plaintiffs had a qualified right of property, 
and compensation for this was clearly pro- 
vided for by the Act. 

It was also contended by the plaintiffs, 
that the Act was unconstitutional, because 
it did not designate the specific land taken, 
to public use, but delegated to the Corpora- 
tion the power of thus taking private proper- 
ty for public use, and therefore the right of 
eminent domain was not exercised by the 
competent authority. 

This objection deserved and has received 
great consideration. On the whole, the 
Court are of opinion, that the Act is not open 
to this objection. Taking the whole act of 
incorporation together, we think that it suffi- 
ciently declared the public necessity and 
convenience of a rail road, and fixed the ter- 
mini, Nothing was delegated to the Corpo- 
ration but the power of directing the inter- 
mediate course between the termini. And 

















this mode of exercising the right of eminent 
domain, is warranted by numerous prece- 
dents, both in this Commonwealth and iy 
most of the other States of the Union. 

The second, and a very important, consid- 
eration in the case is this: supposing the 
legislature had a constitutional authority to 
pass an Act authorizing the defendants to lo. 
cate their rail road over the land used by the 
plaintiffs, have they in fact granted any such 
authority ? 

This is a question as to the intention of 
the legislature, and we are of opinion that 
the terms of the Act were broad enough 
to include the power to take this land and 
to pass over the full and empty basins of the 
plaintiffs. The first section authorizes the 
Corporation to locate and construct a rail 
road in or near the city of Boston, and thence 
to any part of Worcester. The President 
and Directors, then, were authorized to lo- 
cate the road between these termini; that is, 
to determine in what particular direction it 
should pass between the dermimi. To this 
extent they were to exercise their own judg- 
ment. And the Court are of opinion that 
there was nothing in the nature of the plain- 
tiffs’ public works and in the public use to 
which they were applied, and the extent to 
which that use would be impaired or dimin- 
ished by the taking of such part of the land 
as might be necessary for the location of 
this rail road, from which the power of locat- 
ing the rail road might be presumed to have 
been restrained by the legislature. Both 
uses might well stand together with some 
interference of the later with the earlier, 
which may be compensated for in damages. 

It was, however, contended that the de- 
fendants were expressly restrained from 
building a bridge over the waters of the 
Charles river, but we think that this prohibi- 
tion did not prohibit the defendants from lo- 
cating their road over the full and receiving 
basins by means of a bridge or causeway, 
but was intended to apply to the waters of 
the Charles river then open to navigation, 
and merely to protect that navigation. 

On the whole, the Court are of opinion : 

1. That the Legislature had the constitu- 
tional power, to a limited extent, to exercise 
the right of eminent domain, over the lands, 
used by the plaintiffs as their full and re- 
ceiving basins, providing in the Act suitable 
measures for making compensation to the 
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complainants, if they sustained damage there- 
by. 
"9 That the Act did make such provision. 
3. That the power of the Legislature was 
well executed, in declaring the general pur- 
pose and exigency of appropriating private 
property for public use, by the establishing a 
rail road within termini expressed, the grant- 
ing to a Corporation,—established and con- 
stituted as the defendant Corporation,—the 
power of determining the particular course 
and direction of the rail road between those 
termini. 

4, That the defendants were not restrain- 
ed by express words, or any necessary, just, 
or reasonable implication, from laying out 
their rail road as they have done, over the 
basins, used by the complainants, and, there- 
fore, that the complaint of the plaintiffs 
that the rail road is Jaid over their ba- 


| sins without any just and lawful authority, 


and is consequently a nuisance, is not sup- 
ported. 


| Simmons & others v. Inhabitants of Hanover. 
Of the jurisdiction of the Supreme Judicial Court 


TRI ND I SPE OORT IETS ZY CE HR tah Ot: Ne 


as acourt of equity in matters relating to the 
Surplus Revenue. 


| Where a town voted to distribute its proportion of 


the surplus revenue to each and every inhabi- 

tant without taking security ; it was held, that 

such a disposition of the money was a violation 

of the statute of 1837, Chap. 85—sec. 4. 

Bitt in equity. The bill, after setting 
forth the act of Congress of June 23, 1536, 
respecting the division of the surplus revenue 
among the several states; the act of the 
legislature of Massachusetts, of January 19, 
1837, authorizing the treasurer of the Com- 
monwealth to receive the proportion of the 
money which might come to this state, and 
the act of the legislature of Massachusetts, 
of March 21, 1837, providing for the distri- 


) bution of the surplus revenue among the 


towns who were to “ apply the money so de- 
posited with them, or the interest upon the 


) same, to those public objects of expenditure 


for which they might then lawfully raise and 
appropriate money, and to no other purpose,” 
proceeds to allege, that the inhabitants of 
Hanover received three instalments of the 
Surplus Revenue, which was loaned on good 
security. That subsequently it was voted 
that the money should be loaned to each and 
every inhabitant of the town. That the 


plaintiffs and others opposed this proceeding, 
and moved that security should be required 
on every note given by individuals for the 
money; but this was rejected. That it was 
then voted to ask the opinion of William 
Baylies, of West Bridgwater, as to the le- 
gality of thus loaning the money, and he 
gave it as his opinion that it was illegal and 
contrary to law.—The town nevertheless 
chose three agents to carry into effect the 
proposed measure of loaning the money to 
each and every inhabitant without security. 
These agents were William Morse, Oren 
Josselyn and Thomas M. Bates. The town 
also voted that the treasurer should call in 
the money and pay it over to these agents 
for the purpose above mentioned, but Albert 
White, the treasurer, refused to pay over the 
money under the belief that he had no right 
so to do. The town then chose Oren Josse- 
lyn, Treasurer, and Oren Josselyn, William 
Morse and Thomas Damon, Selectmen. 

Whereupon the plaintiffs,—who represent 
themselves as inhabitants of Hanover, and 
men of property, and liable to be taxed, be- 
lieving that such a disposition of the Surplus 
Revenue was illegal, and that a large portion 
of it will be lost, and that the plaintiffs and 
other responsible inhabitants of said town, 
| may be hereafter compelled to repay the 
| Commonwealth the amount so lost,—prayed 
for an injunction on the inhabitants of the 
town, and upon Oren Josselyn, &c., from 
paying over the money as aforesaid. 





The injunction was granted, and the case 
was argued upon a demurrer to the bill, at the 
last Jaw term in Plymouth, by Sprague for 
the plaintiffs, and by Hallett forthe defend- 
ants. 


Witve J.—The two questions before the 
court are, Ist, whether the court has juris- 
diction, and 2d, whether, if we have jurisdic- 
tion, the plaintiffs are entitled to relief on 
the facts as set forth in the bill, 

We are all of opinion, that the court has 
jurisdiction of this matter by the act of 1839, 
in which it is provided that this court shal] 
have power, on the suit or petition of any in- 
habitant of any city or town, who shall have 
received any portion of the surplus revenue, 
to hear and determine in equity all alleged 
violations of the provisions of the fourth sec- 
tion of the act of March 2], 1837, and this 
act relates back and includes the present 
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case, althouzh it was commenced before the 
passage of the act. 

In regard to the second point, the court 
are of opinion that the plaintiffs are entitled 
to relief on the facts set out in the bill. The 
disposition which the town voted to make of 
the money was clearly illegal by the fourth 
section of the act of 1837. The vote was to 
distribute the money to each and every in- 
habitant of the town, without security. ‘This 
incladed paupers, married women and infants, 
from whom the money could never in law be 
recovered. This was in fact, a gift. 

There is another point not material in the 
present case, but it may be in other cases. 

It was said at the argument, that the plain- 
tiffs did not have such an equitable interest 
in the present case as entitled them to main- 
tain this bill. The answer is, that they call 
themselves inhabitants of Hanover, and men 
of property, and they have an equitable in- 
terest in the money. But by the act of 1839, 
chap. 60, any inhabitant of the town may 
bring his bill in equity. 

The demurrer is accordingly over-ruled, 
and unless some further grounds of defence 
are disclosed, the injunction will be made 
perpetual. 


Badger v. Ocean Insurance Co. 


Where a vessel was stranded, but was not sufli- 
ciently injured to constitute a total Joss, and was 
sold by the master, and the underwriters pur- 
chased her of the vendees of the master ; it was 
held, that this did“not amount to an acceptance 
of the abandonment, so as to render them liable 
for a total loss. 


Tis was an action on a policy of insu- 
rance on the brig Malaga, of Portland. The 
policy was for $8000, and was dated August 
27, 1835. On the 15th of July, within the 
time covered by the policy, the vessel was 
stranded on Gardiner’s Island. A survey 
was called the next day and on the 18th of 
the same month she was sold under the di- 
rection of the master, Abel Sawyer, who was 
also one of the owners. On the 2Ist of 
July, the master, Joseph Badger, and Joseph 
P. Bradbury, the three owners, abandoned to 
the defendants for a total loss. 

In point of fact, the vessel was injured but 
very little. She was stranded on a sandy 
shore, and was got off with little difficulty. 
She required but 40 or 50 sheets of copper 
on her bottom. There was no damage to the 











hull; and her cargo, which consisted of 
coal, was found to be dry. 

After the abandonment, which was not ac. 
cepted, the defendants purchased the vesse| 
of the persons to whom she was sold, but 
never offered to return her to the plaintiffs, 

In the present action, which was brought 
for the use of all the owners, the plaintiff 
sought to recover for a total loss. 


C. G. & F. C. Loring for the plaintiff. 
Choate & Peabody for the defendants. 


Putnam J.—In this case it is admitted by 
the plaintiff, that the vessel was not suffi- 
ciently injured to constitute a total loss, but 
the ground is taken that the defendants have 
so conducted themselves as that, in the eye 
of the law, they have accepted the abandon- 
ment; that they have taken, repaired anid 
used the vessel, and have not offered to re- 
turn her to the owners. On the other hand, 
the defendants say that they hold the vessel 
not by virtue of the abandonment, but by 
purchase from those to whom she was sold 
by the captain. And the court are of opin- 
ion, that as far as the owners were concern- 
ed, at least, the sale by the captain was valid 
and binding. Consequently when the aban- 
donment was made, it could not take effect 
as to the vessel, because she was sold. 

Again; it being admitted that the vessel! 
was not sufficiently injured to constitute s 
total loss, it follows, that the sale of her was 
just as binding as that of any other vessel by 
the owners, and that the underwriters had no 
concern in it. 

The defendants, then, when they sent on 
to take possession of the vessel and repair 
her, in order, most probably, to return her to 
the owners, found her in the possession of 
third persons to whom she had been sold. 
They purchased her, and now hold her by 
virtue of that purchase. 

The sale by the master was good, beyond 
all question, to pass his interest. He was 
the agent of the other owners, to procure the 
policy ; and the sale was binding on them 
if they authorized it or subsequently ratified 
it. It is clear that they did ratify the sale, 
because they were aware of it when they al! 
joined in the abandonment, and they have 
never disaffirmed it. 

On the whole, we do not think that the 
defendants have done anything to accept the 
abandonment ; and they are not liable for « 
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total loss. By the agreement of the par- plaintiff not considering the action properly 
ties, the case will be sent to an assessor, if} terminated in the Court of Common Pleas, 


the plaintiff desires it, to ascertain whether 
the loss was sufficient to constitute a partial 
loss; but the assessor will allow for ne dam- 
age other than necessary injury from the sea, 
and not for other injuries, done to the ves- 
sel while on shore. 





Sugdam and another v. Huggerford. 


Of the duty of an officer to look behind an execu- 
tion in certain cases before paying over money 


Jndgment on a feigned demurrer in the court of 
of Common Pleas is a “final judgment; and 
where such judgment was in favor of the de- 


fendant and the action was not entered at the | 


next term of the SupremeJudicial Court ; it was 

held, that the 

the original writ, notwithstanding trustees had 
been summoned who had not been charged or 
discharged in the Court of Common Pleas. 

THis was an action brought against 
the defendant, as a deputy of the sheriff 
of the County of Suffolk, for a false return, 
and not paying over moneys collected on ex- 
ecution. 

In December 1833, a writ was sued out in 
favor of Benjamin Haynes against Charies 
Haynes, in which the damages were laid at 
$25,000 and a large amount of property was 
attached on the writ, and numerous persons 
were summoned as trustees. The writ was 
duly returned at the Court of Common Pleas, 
held within and for the county of Suffolk, on 
the first Tuesday of January, 1834. 

Henry Sugdam and William Boyd, the 
plaintiffs in this certain, merchants of New 
York, also sued out certain writs against 
Charles Haynes, returnable at the same term 
of the Court of Common Pleas, in which the 
same property was attached and the same 
persons summoned as trustees, and by virtue 
of the statute the said Sugdam and Boyd 
had leave to appear and defend the suit of 
the said Benjamin Haynes against Charles 
Haynes, That action was accordingly con- 
tinued until the October term, 1834, when 
judgment was rendered in favor of Charles 
Haynes, on a feigned demurrer, signed by 
the counsel of both parties, and entry was 
made on the docket that Benjamin Haynes 
appealed from the said judgment to the Su- 
preme Judicial Court. The action was not 
entered at the following November term of the 
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} 
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laintiff Jost his attachment on | 





Supreme Judicial Court, the counsel for the 
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inasmuch as all the trustees had not appear- 
ed and filed their answers, and judgment had 
not been rendered upon the answers of some 
who had appeared. 

Subsequently, at the January term of the 
Common Pleas, on the application of the 
counsel for Benjamin Haynes, the Chief 
Justice ordered the suit of Haynes v. Haynes 
to be brought forward and restored to the 
docket, which was accordingly done. 

At the July terin of the Common Pleas, 
1836, the trustees having been all charged 
or discharged, judgment was again rendered 
in favor of Charles Haynes on the same de- 
murrer for costs. of suit, from which Benja- 
min Haynes appealed and entered the suit in 
the Supreme Court, at the November term, 
1836, and, no appearance being made for the 
defendant, took judgment for $7,423 17 dam- 
ages, besides costs. 

The defendant in the present action, was 
duly notified not to pay over on the execu- 
tion which issued thereon, but did pay over 
the sum of $1,920 83, in part satisfaction, on 
receiving a bond of indemnity. 

The plaintiffs subsequently recovered 
judgment against Charles Haynes, for 
$1971 49 and costs, and the execution was 
duly delivered to the defendant: and pay- 
ment thereof demanded, but it was returned 
wholly unsatisfied, 

The plaintiffs contended that the attach- 
ment in the suit of Benjamin Haynes v. 
Charles Haynes was dissolved by reason of 
the appeal not being entered in the Supreme 
Court at the next term of that court after 
judgment against him in the Common Pleas. 


F. C. Loring for the plaintiffs. 
Brigham for the defendant. 


Suaw, C. J., in delivering the opinion of the 
court, which was in favor of the plaintiffs, said 
it was insisted by the counsel for the de- 
fendant, at the argument, that an officer was 
under no obligation to look behind the pre- 
cept that was given him; and as the execu- 
tion here was correct, he did right in paying 
over the money. This was not the true doc- 
trine. It was often the case that the execu- 
tion did not inform the officer in regard to 
facts which it was necessary forhim to know, 
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and he was compelled to look elsewhere be- 
fore he paid over money or made his re- 
turn. 

In regard to the main point in the case, 
the court were of opinion, that the demurrer 
in the Court of Common. Pleas was a “ final 
judgment,” and the plaintiffs not having en- 
tered the action at the next term of the Su- 





purchase of said land as aforesaid and 
for the price aforesaid, or shall fail or neg- 
lect to give said Heard notice thereof as 
aforesaid, or shall fail or neglect to make the 
payment therefor as aforesaid in case they 
shall agree to purchase the said land as 
aforesaid, and keep and perform their several 
covenants, promises, and agreements in that 


preme Court, abandoned the action and lost | behalf, they will pay the said Heard the sum 


their attachment. 
Nor did it 1:ake any difference in the pre- 
sent case, that trustees were summoned and 


the judgment was not final as to them. If 


the judgment had been for the pldintifis, this 
position would have *been more plausible. 
But a judgment against the plaintiffs put an 
end to all the proceedings as to the trustees 
as well as the principal parties. 


attachment was lost, and the defendant ought 
to have applied the money to satisfy the exe- 
cution of the plaintiffs. 


Judgment for the plaintiffs. 





Heard v. Bowers & another. 
Construction of an agreement to convey lands. 


A. covenanted with B. and C. to convey to them 
certain land within a specified time on «certain 
conditions, and the latter agreed to give notice 
within the time, whether they would purchase. 
Held, that the fact of a small portion of the 
land being soa agp sold, unbeknown to A, 
did not absolve B. and C. from giving notice. 


Tas was an action upon an agreement 
under seal, made on the 28th of March, 1835, 
by which the plaintiff covenanted to convey 
to the: defendants, Charles E. Bowers, and 
Stephen Titcomb, on or before August 20th, 
then next, all his right, title and interest to 
all the Jand in township No. 7 in the county 
of Oxford, and state of Maine, then held in 
common with the other proprietors thereof, 
containing by estimation, six thousand three 
hundred and fortythree acres; for which the 
defendants were to pay the sum of one dollar 
per acre. 

The defendants on their part agreed to 
give the plaintiff notice on or before the said¢ 
20th of August, whether they would purchase 
the land or not. They further “covenant, 
promise, and agree with the said John Heard, 
that if they the said Charles E., and Ste- 
phen, shall decline to make the said 








| of three hundred dollars.” 


The agreement then goes on: “ To the 
true and faithful performance of each and 


| every the covenants, promises and agreements 


aforesaid, each of the said parties binds him- 
self to the other, his executors, administra- 
tors and assigns in the sum of one thou- 


| sand dollars as liquidated damages agreed 
upon between the said parties for the breach 

The consequence was, that the lien which | 
Benjamin Haynes acquired by a previous | 


of either of the said covenants aforesaid.” 
The case came before the court upon an 
agreed statement of facts in which it was ad- 
mitted, that the proprietors of the township 
referred to in the agreement, by a vote of a 


/majority, passed about two years prior to 
| March 28, 1835, authorized their agent re- 
| siding near the township, to sell lots to actu- 
| al settlers; and that previous to said day, the 


agent sold to a settler one lot containing 
about 100 acres. But the plaintiff had no 
knowledge of the conveyance by the agent, 
until February, 1839; and the defendants 
had no knowledge of it until after this suit 
was brought. 

The defendants did not give notice within 
the specified time, whether they would pur- 
chase the land; and the plaintiff contended 
that he was entitled to recover the sum of 
one thousand dollars as the liquidated dam- 
ages for the breach of the agreement. 

The defendants denied that the damages 
were liquidated, and alleged that the amount 
of $300 was the true measure, if the plain- 
tiff was entitled to recover more than a nomi- 
nal sum, which the defendants insisted was 
all the plaintiff was entitled to. 


Aylwin for the plaintiff. 


B. Rand for the defendants, 

Wipe J.—The plaintiff in this case re- 
lies on the fact, that the defendants did not 
give notice that they should not purchase the 
land. In answer to this, it is insisted by 
the defendants, that they were excused from 
giving the notice by the fact that a part of 
the land was sold and the plaintiff was not 
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able to convey. We do not think this was 
such a disability on the part of the plaintiff 
as absolved the defendants from giving no- 
tice. The general doctrine is, that where a 
party voluntarily puts himself in a situation 
by which he is unable to convey, the other 
party is absolved from his covenants, but the 
rule is otherwise if the first mentioned party 
does not do this voluntarily. The present 
case comes under the doctrine laid down in 
Trask v. Vinson (20 Pick. 105.) If the de- 
fendants had given notice of their elec- 
tion to purchase, the plaintiff could have un- 
doubtedly conveyed, as but a very small por- 
tion of the land had been sold. We are, 
therefore, all of opinion that the defendants 
were bound to give notice. 

In regard to the amount of damages, it is 
difficult to ascertain the intention of the par- 
ties. The only way in which the provisions 
of the agreement tan be at all consistent 
is to consider the $1000 in the nature of a 
penalty ; and we think the $300 is to be cun- 
sidered as stipulated damages. Judgment 
will accordingly be rendered for that sum. 


COURT OF COMMON PLEAS. 


BOSTON, JANUARY TERM, 1840. 


Smith and others v. Eager. 


Ona motion for a new trial,every reasonable pre 
sumption is in favor of the verdict; and 
the court will not di-turb it, unless it is clearly 
against the weight ofev dence, nor unless it is 
manifestly against the express direction of the 
judge, presiding at the trial, on a point of law. 


The admissions of agents are equivalent to the 
admissions of their principals, only when they 
are the foundation ofa contract which the agent 


has power to make, or when they are a part of 


an act which he is authorised to perform for his 
principal. 


When one is sought to be charged for an article 
delivered to his servant, the extent of the ser- 
vant’s authority to act for his principal, is a 
question of fact for the jury to determine. 


Where a subscriber to a newspaper orders it to be 
discontinued, and it continues to be left at his 
residence, the presumption is, in the absence of 
any evidence to the contrary, that it is left by 
the subscriber's orders, and upon a promise to 
pay for it. 


ifa newspaper is left from day to day for a per- 
son at his place of business, with his knowledge 
and consent, though without his express re- 
quest, and if he has reason to believe that it 
is so left under the belief, though a mistaken 
one, that he is a subscriber, and under the 





expectation that he is to pay for it; in that 

case he will be bound to pay for it unless he 

gives notice to discontinue it. 

INDEBITATUS assumpsit on the common 
counts. The plaintiffs are publishers and 
proprietors of the Boston Daily Advertiser, 
and the action was brought to recover the 
subscription price of that newspaper for two 
years and upwards, from the 29th of January 
1836. At the trial, on the general issue, the 
jury returned a verdict for the defendant ; 
and the plaintiffs moved for a new trial on 
several grounds, which sufficiently appear in 
the opinion of the court. 

The case was argued before the Chief 
Justice by 

P. W. Chandler for the plaintiffs, and by 


J. P. Cook for the defendant. 


Wittiams C, J.—The first ground upon 
which the plaintiffs rely is, that the verdict 
is against evidence, and against the weight 
of evidence. 

The only evidence offered by the plaintiffs 
to prove that the paper was taken by the de- 
fendant, was the testimony of one W. J. 
Champney. He testified, in substance, that 
he was the carrier of the Daily Advertiser 
before and during the time embraced by the 
plaintiffs’ charge, and that he left the paper 
at the defendant’s store on Central wharf, 
every morning during the time ; that the de- 
fendant's store, during the first part of the 
time was No. 44, where he occupied the 
lower floor as a store, and had his counting- 
room on the second floor, and that he after- 
wards removed to No. 46, where he occupied 
only a counting-room on the second floor, 
the lower floor being occupied as a store by 
other persons; that when the door of the 
store was shut, he dropped the paper in 
through a hole in the shutter, and when open 
he threw it in at the door, atid sametimes de- 
livered it to a person who wag employed by 
the defendant to open his store, make his 
fire, &c., but he never delivered it to the 
defendant personally, and never went up to 
his counting room to deliver it there; and 
that he left the paper, after the 29th of Janu- 
ary 1836, in the same manner as before. 

It appeared in evidence, and was admitted, 
that the defendant had paid for the paper up 
to the 29th of January 1836, and then order- 
ed it to be discontinued, and Champney tes- 
tified that he was, at one time, directed to 
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stop the paper, and did stop it fora short 
time, and was then directed to deliver it 
again, but he could not remember who gave 
him those directions. 

To rebut the presumptions arising from 
this evidence, the defendant called on T. 
Wyman, who was in the defendant’s employ- 
ment during the whole of the time embraced 
by the plaintiffs’ claim, as well as before 
and since. He testified that, by the defen- 
dant’s direction, he paid for the paper up to 
January 29, 1836, and then ordered it to be 
discontinued; and that he could not swear 
that the paper was left at the defendant’s 
store, or received there, or read either by the 
defendant or himself after he so ordered it 
to be discontinued. 

Evidence was then introduced by the 
plaintiffs tending to impeach the testimo- 
ny of Wyman, by proving that he had sta- 
ted and testified differently on former occa- 
sions. This evidence was a!] submitted to 
the jury. 

Upon reviewing this evidence, it seems to 
me, that the jury were well warranted in 
finding a verdict for the defendant. It may 
be, that ifthe evidence had been submitted 
to me instead of the jury, I might have come 
to a different conclusion, On this point, 
however, it is unnecessary to give any defi- 
nite opinion. It is enough, for the present 
purpose, to say that it was a proper question 
fer the jury to decide, whether the plaintiff 
had proved that the defendant took the pa- 
per or not, and the evidence is certainly not 
of so conclusive a character as to require or 
authorize the court to interpose and set aside 
their verdict as against the weight of evidence. 

The second ground assigned for the plain- 
tiffs’ motion is, that the verdict was rendered 
against the opinion and direction of the court. 

The court gave no opinion or direction 
that the verdict must be for the one party or 
the other. I only directed them hypotheti- 
cally, that if certain specific facts were 
proved, the plaintiffs would be entitled to a 
verdict, and otherwise they would not. As 
the jury, under this direction, returned their 
verdict for the defendant, I am bound to be- 
Jieve that the specified facts were not, in 
their opinion, proved. I cannot, therefore, 
assume that their verdict is against the opin- 
ion or direction of the court. 

The third ground assigned is, that the ver- 
dict is against law. 


This objection to the verdict rests upon the 
assumption that it was proved, to the satisfac- 
tion of the jury, that the defendant took the 
paper as charged by the plaintiffs, and were 
therefore bound by law to return a verdict 
for the plaintiffs. But this ground is not to 
be assumed by the court. Every reasonable 
presumption is to be made in favor of the 
verdict. I have already stated, that in my 
opinion, the evidence, was by no means con- 
clusive against the defendant, and I cannot 
therefore say that the verdict is either against 
the law, or against evidence. 

The fourth ground of the plaintiffs’ motion 
is, that the court refused to instruc the jury 
that the admissions of the witness, Wyman, 
te the witness, Foster, were binding on the 
defendant as his own admissions. 

To understand this objection to the verdict, 
it is necessary to state what those supposed 
admissions were, and when and under what 
circumstances they were made. The evi- 
dence on this point was the testimony of one 
E. D. Foster, formerly the agent of the plain- 
tiffs, to whom Wyman paid for the paper up 
to January 29, 1836, when he ordered it to 
be discontinued. Foster testified, that since 
the commencement of this suit, Wyman 
called on him in the absence of the defen- 
dant, and enquired whether he recollected 
the fact of that payment and order; that he 
told Wyman he did not recollect it, and then 
asked Wyman whether the defendant had 
received the paper after the order to discon- 
tinue it; and Wyman replied that he, Wy- 
man, and the defendant had received and 
read it during the whole time. The plain- 
tiffs contend that this admission of Wyman is 
binding on the defendant. But I instructed 
the jury that this admision of Wyman, if 
made, was competent evidence only for the 
purpose of impeaching the testimony of Wy- 
man, and of showing that he was not entitled 
to credit, but was not competent for the pur- 
pose of proving the fact thus supposed, to be 
admitted against the defendant. 

Upon reflection and a review of the au- 
thorities on this point, I am satisfied that my 
instruction was correct. The admissions of 
agents concerning those transactions in 
which they are employed, are, for some pur- 
poses, equivalent to the admissions of their 
principals; but this force is attributable to 








| then only, when they are the foundation of 
a contract which the agent has power to make, 
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or when they are a part of an act which he 
js authorised to perform for his principal. In 
this case the supposed admission was not the 
foundation of any contract, nor did it qualify or 
constitute any part of the act of inquiry which 
Wyman was employed by the defendant to 
make. 

The legal doctrine in regard to the admis- 
sibility of evidence of declarations and 
admissions of agents, for the purpose of 
binding their principals, is discussed and 
clearly stated in the cases of Fairlie v. | 
Hastings (10 Ves. Jr. 123) and Garth v. How- 
ard (8 Bing. 451.) Those cases seem to me | 
to be perfectly parallel with the case at bar. | 





is, that the court refused to instruct the jury 
that a delivery of the paper to the servant of 
the defendant was a delivery to the defendant. 

I did not give my instructions to the jury 
on this point, in the broad and unqualified 
terms stated in the plaintiffs’ motion; but I 
did instruct them that a delivery of the paper 
to a servant authorised by the defendant to re- 
ceive it for him would, in legal effect, be 
equivalent to a delivery to the defendant 
personally. A man may be the servant of 
of another for some purposes and not for 
others. He may be a servant to open and 
sweep his principal’s counting room, or to 
keep his books and settle his accounts, with- 





In both those cases, as in this, an attempt | out authority to act for him in any other 
was made to prove, by the admissions and | matter ; and if a servant of such limited au- 
declarations of the agents of the defendants, | thority undertakes to act for his principal 
that the subject matter which constituted the | beyond that authority, the principal is not 








foundation of those suits had come into the | 
hands of the defendants, and in both, the evi- | 
dence was rejected. In giving his opinion | 
inthe former case, the master of the Rolls | 
says, inter alia, “ An agent may undoubtedly, | 
within, the scope of his authority, bind his | 
principal by his agreement, and in many 
cases by his acts. What the agent said | 
may be what constitutes the agreement of | 
the principal ; or the representations or | 
statements made may be the foundation of | 
or the inducement to the agreement. There- | 
fore, if writing be not necessary by law, evi- | 
dence must be admitted to prove that the | 
agent did make that statement or representa- | 
tion. So with regard to acts done, the words | 
with which those acts are accompanied, fre- | 
quently tend to determine their quality. 
The party, therefore, to be bound by the 
acls, must be affected by the words. But 
except in one or the other of those ways, I 
do not know how, what is said by an agent | 
can be evidence against his principal. ‘The | 
mere assertion of a fact cannot amount to | 
proof of it, though it may have some relation | 
to the business in which the person making | 
the assertion is employed as agent,” See | 
also the cases of Maesters v. Abram, (1 Esp. | 
Ca. 375.); Langhorn v. Alinutt, (4 ‘Taunt. | 
511.) ; Kahl v. Jansen, (4 Taunt. 565.); Be- 
thun v. Benson, (1 Gow. 45.); and Schumack | 
v. Lock, (10 J. B. Moor. 39.); and Story on | 
agency, sec. 135, 136, and 137. These au-, 
thorities appear to me to be conclusive on | 
this point. 

The fifth ground of the plaintiffs’ motion 


absolute but hypothetical. 


_bound by it. In this case, therefore, the 
| question was submitted to the jury as a ques- 
tion of fact; and I think rightly, to decide 
whether the paper was received either by the 
defendant personally, or by his agent author- 
ised to receive it. The direction seems to me 


| to have been such as the law authorised and 


required. 

The sixth and last ground of the motion 
is, that the court did not instruct the jury 
that, if the paper was left at the defendant’s 
place of business after January 29, 1836, in 
the same manner. as before that time,;:the 
defendant was bound to inform the plaintiffs 
of that fact, and by not doing so he became 
liable for the price. 

Upon this point my instructions were not 
I instructed the 
jury, in substance, that if the paper was left 
for the defendant after January 29, 1836, in 
the same manner as before, the presumption, 
in the absence of any evidence to the con- 
trary, would be that it was left on the same 
terms as before ; that is to say, that it was left 
| by the defendant’ s orders, and upon a promise, 
either expressed or implied, to pay for it. [ 
further instructed them that if the paper was, 
| from day to day, left for the defendant,with his 
| knowledge and consent, though without his 
express direction or request, and if he had 
reason to believe that it was so left by the 
| plaintiffs under the belief, though a mistaken 
one, that the defendant continued to be a 
subscriber, and under an expectation that he 
was to pay for it; in that case, he would be 
bound to pay for it unless he gave notice to 
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the plaintiffs to discontinue it. These in- 
structions still appear to me to be suitable 
and proper, and as broad and favorable to the 
plaintiffs as the case required. 

On the whole, therefore, | am of opinion 
that the plaintiffs’ objections to the verdict 
are not sustained, but must be overruled and 
judgment entered according to the verdict. 





WORCESTER, MASS., JANUARY, 1840. 
TRIAL FOR KIDNAPPING. 


Commonwealth v. Dickinson Shearer and Elias 
M. Turner. : 

Tne indictment in this case contained 
two counts founded on the 20th section of 
the 125th chapter of the Revised Statutes, 
the first charging the defendants with in- 
veigling Sydney O. Francis againt his will ; 
and the second, with kidnapping and carry- 
ing him out of the State against his will, 
with the intent to sell him into slavery. 

The principal facts in the case will appear 
in the evidence of the three principal wit- 
nesses, for which we are indebted to the 
Massachusetts Spy. 


Diana Francis testified, that she was the | 


Shearer wanted to know how old Sydney 
was, and if he had ever been to school. | 
told him he had never been away from home 
any. He said he should like him all the 
better for that, but did not tell why. They 
then went away with Sydney. Shearer said 
he kept store in Palmer, about 30 miles from 
this place. I supposed it to be Turner that 
I first heard speaking with Sydney at the 
door. They both went with Sydney to see 
his father. After being gone one half or 
three quarters of an hour, Sydney came back, 
with only Turner with him. Turner said 
that Sydney’s father said he might go with 





them; and Sydney told me that his father 
said I must fix him up the best way I could, 
and let him go. Turner said he had lived 
with Shearer two years himself, and he 
thought it a very good place. Said he was 
clerk in his store. When Sydney was ready 
to go, 1 told him he did not look fit to go 
out of town, but Turner answered that he 
looked a good deal better than the other boy 
did. Just as they were leaving the house, 
Sydney’s father came in, and asked them to 
stop till he could take down their names in 








his book. Turner said Ats name was John 


mother of Sydney O. Francis, and wife of | Dickinson, and that the other was Perlin 


John F. Francis. 


Being asked if she knew | Shearer. 


They then went away. I should 


the prisoners, she identified them both. | think this was about an hour and a half from 


They came to our house, the morning of the | the time they first came. 
I heard a man | sented to let Sydney go out of the State, nor 


12th of September last. 


talking with Sydney at the door, asking him | 


if he would like to go out to live. I went 


to the door and Shearer asked me if that was | 
I told him I supposed I must own | 
He then said he wanted I should let | 
He said he had a | 
colored boy living with him now, but his pa- | 
rents were going to remove about 60 miles | cis’s boy. 
He | the men who came after him, and identified 


my boy. 
him. 
him go to live with him. 


off, and wanted to take him with them. 


said he wanted to get another in his stead, | them.] 


and wanted to know if I would not let Syd- 
ney go and live with him. He said he had 
been to Boston, and was on his way home, 
and thought he would look him up a boy. 
He said he would like to take Sydney home 
with him; that he looked like a smart boy, 
and he would do well by him. He said he 
would send him to school half of the time. | 
He wanted him to do chores and light work | 
abvut the house and store, and take care of | 
a horse. I told Sydney he might go with the 
gentleman to where his father was at work, 





and see if he was willing he should go.! end of the village, on the Springfield road. | 


We never con- 


should we have consented to his going, if we 
had supposed he would. I have seen Turner 
once, since, at the jail. I had not seen 
Shearer again till now. Sydney was gone 
three weeks, lacking one day. He was 
eight years old Jast April. 

Sydney O. Francis. lam John F. Fran- 
[He was here asked if he knew 


Shearer asked me if T would go and 
hve with him. I said yes, I guessed so. 
Shearer went into the house to see my moth- 
er, and Turner stood at the door. [He then 
detailed the circumstances stated by the oth- 
er witnesses, till he left his father’s house 
with Turner.] We went to the Central Hotel. 
Shearer then led me away by the hand, and 
told Turner to get the horse and come on 
after us. When we got to Nobility hi!l, 
Turner came along and we got into the 
wagon, [Being asked where Nobility hill 
was, he described an eminence at the south 





od dimes 


















E 
2, 
« 
= 


i gS SAW ECS RN hr ie: 


a tte essa, 

















American Cases. 343 





We then wentto Palmer. Early the next | carried him and Sydney back to Fredericks- 
morning, Shearer set me to watch for the| burg. Dickinson Shearer was in custody, 
stage which had two white horses, and told | there before I left. He was examined be- 
me when it was coming to let him know. | fore the Mayor, and Wilkinson was called 
Pretty soon, Turner came up from the road, | by him as a witness. {Wilkinson said he 
and said it was coming. Turner led me to | bonght the boy of Shearer. The latter de- 
the stage and put me in, and asked the dri- | nied selling him.] This part of the testimony 
ver to stop for Shearer, When he got in| was ruled out by the court. 
we went to Springfield. Then we wentto| Cross examined. I caused Shearer to be 
Hartford in the steamboat. Then to New | arrested. Shearer said he arrived in the 
York. ‘Then we went to Philadelphia in the | place Sunday night, at midnight. I do not 
cars. Then to Baltimore inthecars, ‘Then | know what he was about, while there. I had 
we went from Baltimore nearly to Freder-| been absent and came home on Wednesday 
icksburgh in the steamboat, and the rest of | morning. 
the way in the stage. We stopped three There was considerable other evidence in 
days in Fredericksburg. A man then came /| the case, tending to show the guilt of the 
and bought me. Then I went to Richmond. | prisoners, and the jury, after an absence of 
The man’s name was Wilkinson. I then | an hour, returned a general verdict of guilty. 
went to Cartersville, and Wilkinson put me Exceptions were taken to the judge’s 
in a kind of a cellar, with some black boys | charge by Turner’s counsel, and sentence 
and girls who were alllarger than me. ‘That | was suspended till the questions shall be de- 
man [pointing to J. P, Lipscomb, Esq., of | cided by the court. 
Fredericksburg, who was present as a wit- | A powerful appeal in favor of Shearer was 
ness] brought me back from Cartersville to | made by his counsel, asking that such penal- 
Fredericksburgh. I saw him at F. before I | ty only should be awarded, as would sustain 
went to Cartersville. I read some advertise- | the law, and satisfy the strict demands of 
ments stuck up ina barber’s shop at I'red- | justice. The court then gave sentence of 
ericksburg. On my return there from Car- two days solitary imprisonment, and con/ine- 
tersville 1 saw Shearer in jail. | ment to hard labor in the State Prison, sev- 
Cross eramined, Stopped at Wilkinson’s | EN YEARS. 
house in Cartersville. The kitchen is in the 
cellar. Found some black children there— 
one bey and five or six girls; two colored 
women, also. I got my supper there, and | ™ent. 
slept in the cellar, back of the kitchen. $$ $$___— 
The door was net locked, except in the night. SUPERIOR COURT OF JUDICATURE. 
I was asleep when Mr Lipscomb came. 
Shearer and Turner did not tell me I was 
going any further than Palmer, When in 





Bates and Chapman for the prisoners, 


Merrick, District Attorney, for the govern- 


STRAFFORD, N. H., JANUARY, 1840. 


From the Exeter News Letter 


Fredericksburg, I was allowed to go where I ADMINISTRATOR. 
pleased. Shearer never told me that he had An executor or administrator who buys at 
sold me. auction the goods of the deceased, sold by 


Thomas H. Lipscomb, Resides in Fred- | him under license, at less than their apprais- 
ericksburg, Va. Saw S. O. Francis about | ed value, must account to the estate for the 
the yard of the Farmer’s Hotel in that place. | difference. If npon a Probate appeal, each 
Saw him only part of one day. (Wednes- party succeeds upon some of the reasons of 
day). Left there in the cars at one o’clock appeal, no costs will be allowed to either. 
Thursday morning. I went in pursuit the ‘arrington v. Scates. 
next morning. I went to Richmond and 
thence to Cartersville. I arrived there, just 
before break of day, Saturday morning. I AGRESHEP®. 
demanded Sydney of Wilkinson, and told An agreement by the plaintiff to receive 
him I must and would have him. He called | a conveyance of an equity of redemption in 
him from the cellar. 1 had a constable with | full of his debt is no defence in an action 
me with legal process for Wilkinson. We | brought to recover it, though the defendant 
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may have a remedy for the vioiation of the | endorser, and that Averill was a competent 
witness to prove these facts. Woodman ». 


plaintiffs agreement. Odiorne v. Freese. 


APPEAL. 


An appeal from a decree of the Judge of | 


Probate cannot be taken on Sunday. In 
computing the sixty days, within which the 
appeal must be taken, the day on which the 
decree was made is to be reckoned as one. 
Scates v. Rust. 


ATTACHMENT. 

1, A heifer two years old is exempt from 

attachment as a cow. Blanchard v. Win- 
throp. 


2. The “wearing apparel necessary for 
immediate use,” exempted from attachment, 
includes a working or every day suit, a bet- 
ter suit for use abroad, and a surtout or 
other outside garment. Peverly v. Sayles. 


BIGAMY. 


Indictment for bigamy. Held, 1st. that 
the former marriage might be proved without 
producing a record of it; 2d. that the use 
of the character “&” in the indictment did 
not vitiate it; and 3d. that the conclusion 
“against the peace and dignity of our said 
State,” is sufficient. State v. Kean. 


BILLS AND NOTES. 


1. The receipt of interest in advance, by 
an individual or bank, of the principal upon 
a note is an agreement to give time, which 
will discharge a surety upon the note. It is 
otherwise, however, when the holder of the 
note, at the time of receiving the interest, 
reserves a right to sue the note before the 
time expires, for which the interest is taken, 
and when instalments of the principal of the 
note and the interest in advance are taken, 
in pursuance to the regular established usage 
of a bank, the assent of the surety will be 
presumed, and he will not be discharged. 
Crosby v. Wyatt. 


2. Action upon a note signed by one 
Averill, and endorsed by the defendant to the 
plaintiff. Held, that the plaintiff by taking 
collateral security from Averill, and giving 
him time to pay, discharged the defendant as 


| Eastman. 
| 3. An endorser, if in any case incompe. 


tent, on grounds of public policy, as a wit- 
| ness to show a note to have been originally 
| void, is not incompetent where the note was 
overdue and discredited when endorsed 


Odiorne v. Howard. 


CONVEYANCE, 


On the question whether a conveyance 
made by a debtor, is fraudulent as against 
creditors, evidence that he made other 
fraudulent conveyances at about the same 
time, to the same party, is admissible. Whit- 
tier v. Varney. 


COSTS. 


The plaintiff, after a severe and protracted 
lawsuit, recovered $5 damages. The de- 
fendant reviewed, and the plaintiff on a 





}a second trial, recovered $4. The court 


limited the defendunt’s costs to $1. Wood- 


bury v. Parsley. 


DEED. 


A reservation in a deed made by the de- 
fendant to the plaintiffs of land and a mill 
privilege “of water from the dam only for 
myself to full cloth as I have occasion for,” 
gives him no right to erect buildings for that 
purpose on the land conveyed, there being 
other lands in the vicinity owned by third 
persons, upon which the water might be used. 
Cocheco Man. Co. v. Whittier. 


DECLARATION. 

A declaration upon a contract may be 

amended by inserting a subsequent stipula- 

tion varying the period or mode of payment. 
Slevenson v. Mudgett. 


DEVISE, 


A devise to one “and his assigns to keep 
a cow during summer and winter,” held, to 
be charged upon land devised by the same 
will, so that an action will lie upon it, against 
a purchaser of the land. Veazey v. White- 
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DIVORCE. 


The statute in relation to divorces passed 
June, 1839, so far as it makes desertion for 
three years before its passage a ground of 
divorce, is unconstitutional. Clark v. Clark. 





DOWER. 


A widow whose husband owned merely a 
life estate, in land, cannot recover dower in 
it, and the defendant who had taken a con- 
veyance in fee from the husband and the 
owner of the reversion, is not estopped from 
showing, that the husband owned only a life 
estate, though it might be otherwise if he 
had taken such a conveyance from the hus- 
band alone. Otis v. Parsley. 





EVIDENCE. 


1. Referees, to whom an action for breach 
of a promise to marry was referred, admitted 
evidence, of the defendant's declarations, that 
he had declined to fulfil his contract with the 
plaintiff in consequence of the immorality of 
her conduct in several particulars, and 
awarded the plaintiff $500 damages, and it 
was held, that they were authorized to admit 
this evidence. Chesley v. Cheley. 


2. A release made by an interested wit- 
ness in court, but not delivered to the plaintiff 
(against whom his claim was,) nor to his 
counsel, does not render him competent. 
Stevenson v. Mudgett. 


HIGHWAY. 


1, Held, that the laying out of a road is 
valid, which gave the course of it from one 
terminus to the other, though it omitted the 
name of an owner of land, across which it 
was laid out, and the distance which it 
passes across his land. State v. Dover. 


2. The selectmen of Gilford being peti- 
tioned for a new highway refused to lay it 
out: the petitioners, thereupon, applied tothe 
Court of Common Pleas, and the selectmen 
afterwards laid out the road. Held, that they 
could not thus oust that court of its jurisdic- 
tion. Brown v. Gilford. 

3. Petition to lay out a free road over the 
Dover and Berwick Turnpike. Held, Ist. 
not to be necessary, that the committee 
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should award damages to the original land 
owners but only to the Turnpike Corporation. 
2d. That a “reservation of the buildings 
standing on the highway” was bad for un- 
certainty. 3d. That it is not competent for 
the towns to take the exception that the 
turnpike corporation have forfeited their 
charter by non-compliance with its require- 
ments. 4th. That it is not necessary in such 
a case to notify the individual corporators. 
5th. That as the road is laid out over an ex- 
isting highway it is not necessary, that the 
committee should return an estimate of the 
cost of making it in each town. 6th, That 


/an award of damages to “the Proprietors of 


Dover Turnpike road,” by the name of “ the 
Dover Turnpike road,” is sufficient. Pierce 
v. Dover. 


LIBEL. 


Indictment for a libel, upon Lyman B. 
Walker, Esq. in what purports to be a me- 
morial addressed to the legislature for his 
removal from office, but which did not ap- 
pear to have been forwarded to that body, 
but to have been distributed over the State. 
The court refused an application of the de- 
fendant to set aside the verdict against him, 
upon the ground, that attempts had been 
made out of court to tamper with the jury, 
because not sufficiently proved, and sentenced 
the defendant to pay a fine of $50, and cost 
of prosecution. State v. Burnham. 






PAUPER. 

1, An individual, who has relieved a pau- 
per of a town, in a very destitute and suffer- 
ing situation, without the order of the over- 
seers of the poor, or upon their refusal to 
relieve the pauper, cannot recover of the 
town for this relief as upon an implied pro- 
mise. Otis v. Strafford. 

2. A pauper notice, stating the expendi- 
ture of “$30 for the funeral charges and ex- 
penses of Jast sickness as per bill,” of a 
pauper, is sufficiently certain, Gilford v, 
Gilmanton. 





PRINCIPAL AND AGENT. 


An agent contracting in the name of one 
as principal, whom he has no authority to 
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bind, is himself liable, but if his own name 
do not appear in the contract, he is liable 
only in a special action upon the case, 
Woods v. Dennett. 


LEVY. 


A levy upon land, in which a sheriff re- 
turns, that he gave notice to the debtor, (there 
being two debtors,) one of whom alone own- 
ed the land extended upon, to choose an ap- 
praiser, &c. is void; but the sheriff may 
amend his return by stating, that the debtor, 
who owned the land, was notified, and when 
amended, the levy will be valid, even as 
against one who purchases from the debtor, 
without other notice of the levy, than the 
registry of it before the defect is amended, 
conveys. Whittier v. Varney. 


REAL ACTION. 


Held, that the possession of the defendant 
of the land in dispute, by enclosing it part 
of the time with log fences, and by using it 
as a wood lot, and burning coal pits upon it, 
for twenty years, was not such a possession 
as would bar the plaintiff who had a paper 
title in land, from recovering. Hale v. Glid- 
den. 


SURVEYOR, 


One, who has sold wood by the cord with- 
out its being surveyed by a sworn surveyor, 
in a town, in which there are such survey- 
ors, cannot recover the price of it of the pur- 
chaser. Pray v. Burbank.' 


TRESPASS. 


The plaintiff had recovered a verdict of | 
about $1100 upon what is usually called | 
“the stump act,” which was arrested upon | 


the ground, that he had miscalculated the 
amount of penalties given by the statute. 
Held, that the statute applied only to the 
case of wilful trespasses. Collins v. Garland. 


1In the case of Wheeler v Russell, (17 Massa- 
chusetts Reports, 258,) it was held,—Parker C. J. 
delivering the opinion of the court—that no ac- 
tion lies on a promissory note, the consideration 
whereof was the sale of shingles, not of the size 
prescribed by the Statute of 1783, Chap. 15. 


LEGISLATION. 


NEW HAMPSHIRE. 
| Among the statutes of a public character, 
_ passed by the legislature of this state, at the 
| last June session thereof, we find the follow. 
ing: 
DIVORCES. 

Chap. 457, entitled “an act in addition to 
an act to prevent incestuous marriages and 
to regulate divorces,” provides that divorces 
from the bonds of matrimony shall be de- 
creed in case the parties are within the de- 
| grees of consanguinity specified by the first 
| section of the act to which this is in addi- 
‘tion; or either of them had a former husband 
_or wife alive at the time of solemnizing such 
second marriage, knowing them to be alive; 
or for impotency, for adultery in either of 
the parties, or where either of the parties 
shall be absent for the space of three years 
together, and shall not be heard of, or for 
the cause of extreme cruelty in either of the 
parties, or when the husband shall willingly 
absent himself from the wife for the space of 
three years together, without making suitable 
provision for her support and maintenance ; 
or where either of the parties shal] unneces- 
sarily, without sufficient cause, and against 
the consent of the other, leave the other, or 
has heretoforé left the other, and shall, un- 
necessarily and without sufficient cause re- 
fuse, or has heretofore refused' to cohabit 
with the other for the space of three years 
together, it shal] be deemed and taken to be 
a sufficient cause of divorce, provided such 
cause shall continue to exist at the time, 
when the petition for a divorce shall be filed. 








CONNECTICUT. 


The general assembly of this state, at the 
last May session thereof, passed fiftysix gen- 
‘eral statutes, and several private acts and re- 
solves. 

SPIRITUOUS LIQUORS. 

The several] towns, at town meetings legal- 

ly warned and held for the purpose in the 


month of January annually, are authorized, 
by a major vote of the legal voters present, 





1 See case of Cla?k v. Clark, on the subject of Di 





vorces, page 346 of this number of the Law Reporter. 
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voting by ballot, to grant liberty to any per- 
son or persons, to sell wines and spirituous 
liquors within their respective towns, under 
such regulations as they may adopt. And 
the sale of such liquors, in any manner con- 
trary to regulations so adopted, or in any 
town where the sale is prohibited, is made 
punishable by fine, Chap. 52, 





NEW YORK. 

The legislature of this state, at the 62d 
session thereof, begun and held in January 
1839, passed three hundred and ninety stat- 
utes, very few of which are of a public or 
general character. 


APOTHECARIES IN THE CITY OF 
NEW YORK. 

No person is allowed to commence or 
practice, in the city of New York, the busi- 
ness of an apothecary, or that of preparing 
and dispensing medicine, or of preparing or 
putting up physicians’ prescriptions, without 
previously obtaining a diploma from the col- 
lege of pharmacy of the city of New York, 
or from some other regularly constituted 
school of pharmacy or medicine, ora certifi- 
cate of his qualifications for the business of 
an apothecary, from the censors of the medi- 
cal society of some county in the state. 
Chap. 67. 


SPEED OF STEAMBOATS, 


If the captain, or person in charge of any 
steamboat, navigating any waters within the 





jurisdiction of the state, and used for the 
conveyance of passengers, or if the engineer | 
or other person, in charge of the boiler of | 
such boat, or of any other apparatus for the | 
generation of steam, shall, for the purpose of | 
excelling any other boat in speed, or for the 
purpose of increasing the speed of such boat, 
create or allow to be created an undue or an 
unsafe quantity of steam, every such captain, 
engineer, or other ‘person, shall be decmed 
guilty of a misdemeanor, and for such 
offence, forfeit the sum of five hundred dol- 
lars. Chap. 175. 


SEVENTH-DAY BAPTISTS. 
The service of any process or proceeding 
on the seventh day of the week, commonly 
called Saturday, by or upon any person 
whose religious faith and practice it is to 
keep that day as the sabbath, is made void, 





except in cases of breach of the peace, or 


apprehension of persons charged with crimes 

and misdemeanor ; and all such persons are 

exempted from the performance of military 

duty on that day, except in cases of invasion, 

insurrection, or in time of war. Chap. 368. 
MISSISSIPFI. 

The legislature of this state, at an adjourn- 
ed session held in January and February 
1839, passed one hundred and eighty two 
acts and resolutions, 





TIPPLING HOUSES AND DRUNK- 
ENNESS. 

“ To suppress tippling houses, and to dis- 
courage the odious vice of drunkenness,” it 
is enacted, among other things, that it shall 
not be lawful for any person to sell or retail 
any vinous or spirituvus liquors in less quan- 
tities than one gallon, nor suffer the same or 
any part thereof, to be drank in or about his 
or her house. Chap, 20. 


REPOKTER OF DECISIONS, 
The reporter of the decisions of the high 
court of errors and appeals is required to de- 
posite in the office of the secretary of state, 
for the use of the state, four hundred copies 
of each volume of his reports, fur which he 
is to be paid at the rate of eight dollars a 
page for as ynany pages as are contained in 
each volume of one copy. Chap. 31. 


CHANCERY. 


An amendment to the constitution, author- 
izing the establishment of a court of chan- 
cery, with full jurisdiction in all matters of 
equity, the chancellor to be not less than 
thirty years old, and elected by the qualified 
electors of the whole state, is proposed by 
chap. 60. This amendment is to be submit- 
ted to the people, and if sanctioned by a ma- 
jority of the electors, voting thereon, will 
become a part of the constitution. 





MISSOURI. 

The tenth general assembly of this state, 
at its first session, held in November, 1838, 
passed a great number of public and private 
acts and resolutions, which are arranged al- 
phabetically in separate divisions. 


BOATS AND VESSELS. 


A lien on boats and vessels used in navi- 
gating the waters of the state of Missouri, is 
established in the following cases : 
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1. For all wages due to the hands or per- 
sons employed on board of the same, on ac- 
count of work done, or services rendered on 
board of such boat or vessel. 

2. For all debts contracted by the master, 
owner, agent, or consignee of such boat or 
vessel, on account of stores and supplies fur- 
nished for the use thereof. 

3. For all materials furnished, and labor 
done by mechanics, tradesmen and others, in 
the building, repairing, fitting out, furnishing 
and equipping such boat or vessel. 

4. For all sums due for the wharfage or 
anchorage of such boat or vessel ; for all de- 
mands or damage, accruing from the non-per- 
formance or mal-performance of any contract 
of affreightment, or of any contract concern- 
ing the transportation of persons or property, 
entered into by the master, owner or agent, 
or consignee of such boat or vessel, and for 
all injuries done to person or property by 
such boat or vessel. 


JURY TRIALS. 
Hereafter it shall not be lawful for any 
court or judge, in any case of jury trial, to 
sum up or comment on the evidence, or give 
to the jury any charge or instruction on any 
question of law or fact, except it be in writ- 
ing and filed in the cause; unless both par- 
ties consent that it be done orally ; provided, 
that in no criminal case shall the instructions 
be oral. 


ILLINOIS. 


The eleventh general assembly of this 
state, at the last session thereof, which com- 
menced in December, 1838, and terminated 
in March, 1839, passed a large number of 
statutes, chiefly private and local in their 
character. 


SEAT OF GOVERNMENT. 


Springfield, in the county of Sangamon, is 
made the seat of government from and after 


July 4, 1839. Feb. 21, 1839. 


POSSESSIONS AND TITLES OF 
LAND, 

Actual possession of land, under claims 
and sales of titles made in good faith, and 
payment of taxes thereon, for seven successive 
years, constitute a legal ownership, accord- 
ing to the purport of the possessor’s paper 
title. March 2, 1839. 





CRITICAL NOTICES. 


Discourse on THE InTEGRITY OF THE LEGAL 
Cuaracter : Delivered before the Law Acad- 
emy of Philadelphia. By Jon R. Tyson, Esq., 
one of the Vice-Provosts. Published by order 
of the Law Academy. Philadelphia: Printed 
by John C. Clark. 1839. 

This neat and scholarlike’ performance com- 
mends itself to all who regard the dignity and 
respectability of the legal profession, as something 
worth defending. It contains a powerfal appeal 
to all to whom the profession look for guidance 
and example, to rescue it from those who degrade 
it into a pernicious and driving trade, by an un- 
compromising sincerity of deportment, and that 
magnanimity of sentiment and demeanour, which 
would refuse all countenance to the trickster and 
pettifogger. The bar are called upon to “ cultivate 
that true esprit de corps which would guard our 
reputation from the effects of private, much less 
any public manifestation of regard, where regard 
is misplaced, because it is unmerited.”’ 

The address contains interesting sketches of 
eminent lawyers and judges. Justice is done to 
the inflexible honesty of Coke, the self-denying 
independence of Mansfield, the unsullied and 
unambitious virtue of Wilmot, the honest pride 
and benevolent sensibilities of Blackstone, and 
the pure religion and energetic philanthropy of 
Romily. 

We intend at some future time, to make liberal 
extracts from this discourse for the benefit of our 
readers, 


Tar Mercnant’s anp Suipmaster’s Guipr, in 
relation to their Rights, Duties and Liabilities, 
under the existing Commercial Regulations of 
the United States, as established by Statute, and 
according to Judicial Decisions in this and other 
Countries, on Commercial Law. By Frepraick 
W.Sawyer. Boston: Published by Benjamin 
Loring & Co. 1840. 


The object of this work is apparent from its 
title. We are informed by the preface, that it 
‘“‘ has been compiled with the exclusive view to 
furnish a practical and useful work for the 
counting room and the ship’s cabin. In it it is 
intended that the merchant and mariner shall find 


a plain, methodical, and comprehensive view of — 


the principal duties which devolve upon them in 
their respective situations.”’ From a somewhat 
hasty examination we should judge that the object 
is well accomplished, and that the work is credit- 
able to the author, who we believe is not yet ad- 
mitted to the bar. The subjects treated of are as 
follows : 
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Chap. I. Of the Title to Ships. Il. Registry, 
Enrolment and License of Ships. UI. Documents 
necessary for American Vessels. IV. Foreign 
Trade. V. Coasting Trade. VI. Vessels enga- 
ged in the Fishery. VIL. Ship-owners. VIII. 
Ship's Husband. IX. Agents. X. Of Factors or 
Consignees. XI. Shipmasters. XII. Of the 
Mate. XIII. Of Seamen. XIV. Crimes. XV. 
Marine Insurance. XVI. Marine Hospitals. 

The author remarks that he has “ carefully en- 
deavored to make the work not only as full and 
particular as possible upon the various duties and 
liabilities of the merchant and mariner, but also to 
make it, in all respects, a safe and accurate guide.” 
It need hardly be remarked, that it is impossible 
to lay down, in a work of some three hundred 
pages, the law upon the various subjects here 
treated of, in such a manner as will dispense with 
the necessity of legal advice in almost all cases of 
doubt and difficulty. It is difficult to state general 
principles of law in such a manner as not to con- 
vey an erroneous impression to the public; and 
perhaps it might have been better if Mr Sawyer 
had modified the language quoted from the Reports 
in more instances than he has done. We are not 
sure that he has not himself fallen into error in 
some instances. Witness the following on page 
81. 

“Unless there be some special instruction to 
the contrary, the consignee may, in all cases, sell 
upon credit.” 





In support of this, Story on Agency, page 198, | 


iz quoted. But we do not understand the learned 
author as jaying down the doctrine to the broad 
extent indicated. Indeed on page 98 he says 
that factors “ have an incidental authority to sell 
on credit, where the usage of trade justifies it.” 


In the case of Forrestier v. Bordman in the present |the beauties of nature, and range the loftiest 


number of the Law Reporter, page 325, Mr Jus- | 


ewer with the richest treasures of knowledge ! 


tice Story laid down the doctrine to be substan- 
tially this : 

“ Whether a commission merchant or factor 
may sell goods consigned to them, on a credit, 
depends on circumstances. If it is the usage of 
trade, in the place where they reside, to sell for 
cash or on credit, according to their discretion, 
and they do sell upon eredit in the exercise of 
that discretion, then the sale is at the risk of the 
owner, and he is bound by it unless he can show 
that there was some restriction imposed requiring 
a sale for cash.”’ 

We merely mention this as showing the diffi- 
culty of popularizing the law, and that even 
more care seems requisite for such a purpose than 
in preparing books for the especial use of the profes- 
sion. On the whole, however, we have no hesita- 
tion in expressing our opinion that Mr Sawyer's 
work will be found useful to that class for whom 
it is intended. 





An Ansatysis oF Common Law Practice; in 
Questions adapted toMrGraham’s'l'reatise on the 
Practice of the New-York Supreme Court. By 
Prerre Oatrivir Berser, Esq., Attorney, So- 
licitor, Proctor, and Counsellor at Law; Editor 
of the Eighth American Edition of Mr Chitty’s 
Treatise on Bills ; Author of An Analysis of Mr 
Anthon’s Abridgment and Synopsis of Sir 
William Blackstone's Commentaries on the Laws 
of England; and Author of an Interrogative 
Analysis of Chancellor Kent's Commentaries 
on American Law. Multum in Parvo. New- 
York : Printed for the Author. 1837. 


Turis and the following work were sent to us 
many months ago, but by some unaccountable 
means they were mislaid, and we were not even 
aware of their existence until recently. The 
volume before us contains commendatory letters 
from several gentlemen of the New York bar, 
who may be supposed to be well acquainted with 
its merits and the fidelity with which the plan 
has been carried out. 

The work contains a Proem and a Preface. 
We extract the concluding paragraph of the for- 
mer for the purpose of exploding the vulgar no- 
tion that lawyers do not sometimes indulge in 
flights of imagination ; and for the consolation and 
edification of those, who are devoting themselves 
to the “inferior [practical] departments of pro- 
fessional science.” 

“‘This proper attention to the inferior depart- 
ments of professional science is demanded by 
higher pursuits, and entirely consistent with a due 
regard for studies more exalted and delightful. 
He whocan readily disposq of ordinary protessio- 
nal cares, secundum artem, and confidently say, 
“ Ita lex scripta est,’ in support of his views 
with regard to all questions touching modus ope- 
randi, may rightfully indulge in more elevated 
and pleasing contemplations. He may admire 
walks of science and philosophy! He may be 

e may derive instruction and enjoyment from 
the priceless volume written by the inspiration of 
the Deity! He may explore the profound arcana 
of truth! He may trace effect to cause, and from 
cause foresee effect. With Paley, and Stewart, 
and Brown, and Wayland, he may observe the 
laws of morals and of mind: and, duly regarding 
the story of the past, he may note the secret 
springs of human action, as he turns ob a of 
Rollin, and Ramsay—of Gillies, and Mitford, and 
Plutarch, and Barthelemi—of Gibbon, and Hooke, 
and Hallam, and Hume, and Pitkin, and Hinton. 
He may select bright exemplars from the records 
of biography, and pause to mark characters like 
those of Socrates, and Cincinnatus, and Alfred, 
and Columbus, and Lafayette, and Washington ! 
Breathing the air of freedom, he may glory in the 
fame of those who won his country’s liberty, and 
esteem, and obey, study the noble constitution 
they a sme He may investigate the great 
and fundamental principles of legal science. He 
may converse with Grotius, and Puffendorff, and 
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Montesquieu, and Vattel! He may emulate the 
worth of Coke, and Bacon, and Jones, and Hale, 
and Holt, and Talbot, and Mansfield, and Black- 
stone! and be duly influenced by the luminous 
examples of Marshall, and Story, and Kent! He 
may blend the highest grace with the utmost 
power of ee He may be familiar with 
Addison, and Johnson, and Scott, and Junius, and 
Hall, and frving, and Chalmers! and receive 
superior refreshment and delight, at the clear, and 
deep, and cool, and sparkling, and perennial, and 
guiing founts of classic wisdom! He may be 
attracted by whatis beautiful, and refined, and 
pure, and true, and bold, and sublime, and expan- 
sive, and original! He may love the inspiring 
charms of poetry and eloquence! He may hold 
sweet communion with Homer, and Virgil, and 
Shakspeare, and Byron '—with Young, and Cow- 
er, and Milton, and Pollok! He may read of 
Semethenen and Cicero!—of Burke, and Cur- 
ran, and Sheridan!—of Hancock, and Adams, 
and Patrick Henry !—of Wells, and Hoffman, and 
Hamilton, and Emmett, and Williams!—and he 
may view, with admiring observation, the lofty 

wers of Brougham, and Clay, and Webster! 
ft is fit thus to regard such illustrious individuals, 
and equally soto remember the secret of their 
commanding and fascinating power. The only 
path, that honorably leads to self-earned emolu- 
ment and renown, is the path of thorough, patient, 
cautious, skilful, vigorous, cheerful, and persever- 
ing toil ! 

No. 142, Nassau-st : 
New- York, July, 1237.” 


Ay Anacysis or Mr Avtaon’s ApripGment 
and Synopsis of Sir William Blackstone’s Com- 
mentaries. By P. O. Bereser, Esq., &c. &e. 
New York: Printed for the Author. 1837. 
This work may be very well executed for aught 

that we know to the contrary; and the prepara- 

tion of it was doubtless beneficial to the author 

He will receive our thanks for the copy with 

which he has favored us, and in return we wish 

we could recommend the work to the public ; but 
in the first place, we have no faith in works of the 
kind, and in the second place, we do not think 
the present volume is at all superior to several 
already before the profession. Indeed, we are 
not aware, that it possesses more merit than the 
common place books of almost every student of 

Blackstone, and it might well have met the same 

fate that those interesting manuscripts usually do. 


MONTHLY CHRONICLE. 


MAINE. 


will hold an extra session. We believe the house 
voted to take up the report at the present session, 
but the senate refused to concur. 

State Prison.—From one of the tables annexed 
to the annual report of the Inspectors, we learn 
that the number ef convicts received during the 
past year is 36, and that the whole number now 
remaining is 68. Of whom 46 are confined for 
larceny. Of the 68 now in prison, 46 are Amer- 
icans, 12 Irish, 4 English, 2 Novascotians, and 4 
mulattoes, 

District Court.—At the late session of this 
court at Bangor, the juries were dismissed on the 
19th ult. after a session of about six weeks. The 
court has disposed of more actions at this term 
than has ever been done at a single term of the 
same duration in the county of Penobscot. Besides 
a large number of trials which resulted in ques- 
tions of law on noneuit or default, or which were 
carried up by feigned demurrer, there have been 
31 verdicts in civil cases and 8 in criminal cases. 
The judge made a thorough call of the docket a 
second time, and almost every thing was swept 
off that either party was unwilling should be 
continued. We learn from every quarter, that 
Judge Allen gives great satisfaction to the bar and 
the public. The affability and urbanity, which 
characterized him as a practitioner at the bar, 
cannot but render him popular on the bench. 


MASSACHUSETTS. 


License Law.—In the Legislature of this state 
the license law of 1838 has been repealed by a 
very large majority: and the pending prosecu- 
tions under it will undoubtedly be discontinued 
There were ninety of these prosecutions pending 
in the city of Boston alone. The question of the 
constitutionality of the law was argued before the 
supreme court, in Boston, on the same day that 
the discussion of the repeal was going on in the 
house of representatives. It is understood that 
the court will not pronounce any opinion upon 
the constitutionality of the law in consequence of 
its repeal. 

S. J. Court.—The November term of the Su- 
preme Judicial Court, sitting in Boston, was ad- 
journed without day on Monday the 24th ult. 
The court was in session eightyfour days, twelve 
of which were devoted to law arguments. The 
number of verdicts rendered was less than twen- 
tyfive, an unusually small number. But in seve- 
ral instances the juries disagreed, and some of the 
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trials occupied many days. There are but three 

Suffolk law cases before the court, undecided. 
State Prison.—The income for the year ending 

30th of September, was $43,025 32—disburse- 
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Legislature.—At the present session of the 
legislature of this state the commissioners, former- 
ly appointed to revise the laws, have made their 
report. We do not learn whether the legislature 
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ments, $38,392 05—leaving a balance of profits 
amounting to $4,633 27.——The number of con- 
victs in the prison on the Ist day of October, 
1838, was three hundred and two. Since that 
time one has been received from jail, and one 
hundred and four on sentence, making the whole 
number confined during any time of the past year, 
four hundred and seven. During the same peri- 
od, seventyseven have been discharged on the 
expiration of their sentences, seven by pardon or 
remission, and five have died, making a total of 
eightynine, and leaving three hundred and eigh- 
teen in prison at this time. Of the one hundred 
and four received during the past year, four are 
under sentence for crimes against the person, and 
one hundred for offences against morals and pro- 
perty. Of the convicts received during the past 
year, twentynine are natives of Massachusetts, 
fiftyfour are natives of other states of the Union, 
and twentyone are foreigners. 


Insolvents.—We continue our monthly list of 
those who have taken advantage of the insolvent 
law. It will be seen that the following list con- 
tains the names of 36 persons, of whom 19 did 
business in Boston. 


Warrant. 
Feb. 7 

Feb. 15 
Feb. 18 
Feb. 11 
Feb. 17 
Feb. 22 
Feb. 15 
Feb. 29 
Feb. 3 


Names, Place of business. 


Adams, Joseph T. Boston 
Amee, Josiah L. C. “ 
Bartlett, George W. “ 
Bassett, Caleb T. Weymouth 
Blaney, Samuel R. Boston 
Brewer, James H. Marlborough 
Brown, Solomon V.R.G. Boston 
Burdett, James W. as 
Butters, William . 





Cobb, Jonathan H. 
Coburn, Asa 
Cutter, Nehemiah 
Dow, Beverly A. 
Dunn, Thomas 
Fuller, Enoch 
Harley, Philena 
Hill, Samuel 
Loring, Josiah Q. 
Lowell, Charles R. 
Merry, Robert D. C. 
[Howard & M. 
Morrill, Reuben P. 
Noyes, Erastus 


Pearson, Francis W. 
[Welch & P. 


Pitman, Ezekiel 
Ritchie, John 
Rice, Willard 
Seaver, Robert 


Dedham, 
Watertown, 
Pepperell 
Springfield 
Boston 
Framingham 
Boston 
Woburn 


Boston 
“ 


“ 


Springfield 
Charlestown 


Boston 


“ 


Spencer 
Roxbury 


Feb. 
Jan. 
Feb- 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


Feb. 
Jan. 
Feb. 


Feb. 
Feb. 
Feb. 
Feb. 


10 
30 
26 
29 
3 

12 
14 





Shattuck, Isaac, Jr. 
Stafford, George L. 

[Vose & 8S. 
Titcomb, Alfred 
Welch, Gardiner R. 

[¥. & Pearson. 
White, Ebenezer Springfield 
Whitney, Ephraim A. Boston 
Willard, Alexander T. “ 
Woodward, David Newbury port 
Vose, John, Jr. Boston 

[V. & Stafford. 


West Cambridge Feb. 19 
Boston Jan. 31 


Feb. 
Feb. 


Amesbury 
Charlestown 


Feb. 4 
Feb. 
Feb. 
Feb. 
Jan. 


MARYLAND. 


Common Carriers.—The Baltimore Patriot has 
the following case, recently decided in the Balti- 
more County Court, on appeal: Certain cases of 
boots were shipped on board a vessel belonging to 
the defendant, then lying in the port of Boston, 
to be conveyed to the plaintiffs in Baltimore. 
The vessel lost her anchors in Hampton Roads, 
and in endeavoring to make the port of Norfolk, 
was driven ashore. It became necessary to un- 
lade the cargo, to get the vessel afloat; and the 
cases in question were deposited in a warehouse 
in Norfolk for about ten days, when they were 
again taken on board and conveyed to Baltimore. 
On examination by the plaintiffs, a deficiency was 
found in the contents of one of the cases, and suit 
was brought before a magistrate to recover the 
amount. On appeal to the County Court, it was 
decided that a common carrier is an insurer of all 
goods entrusted to his custody from all perils ex- 
cept those stipulated against in his bill of lading, 
or arising from the act of God or public enemies. 
But that if, during the voyage, the carrier is 
compelled, by the happening of any of the except- 
ed perils, to unlade his vessel and store the cargo, 
he will not continue liable, as an insurer, for any 
accidents, injuries or trespasses which may be 
sustained by the cargo while out of his custody. 
He will then be acting, not as a carrier, but as an 
agent for the benefit of all concerned. Yet so 
firmly established and so wise is the policy of the 
law which regards carriers as insurers against all 
risks but those specially excepted, that it will not 
be competent for the captain to excuse himself 
from responsibility for goods lost or abstracted 
during the course of the voyage, on the ground 
that they were taken from the warehouse where 
they had been stored, unless he can adduce satis- 
factory evidence that the loss was sustained 
while the goods were so stored. 


ENGLAND. 


We find the following in the last London Law 
Magazine: Sir F. Roe has resigned his situation 
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as chief magistrate of Bow street, and Mr Hall of 
Hatton-garden office, who officiated many years 
at Liverpool, has been appointed in his place on 
a salary of 1200/. per annum. Mr Minshull, 
after a service of upwards of twenty years, retires 
from Bow street on a superannuation allowance. 
Mr Bennett of Hatt6n-garden office, is to be 
superannuated, and Mr Coombes and Mr Green- 
wood are to act as magistrates there. 


COLLECTANEA. 


A case was recently tried in the District Court of 
Philadelphia, which should operate as acaution to 
anonymous letter writers. John Hayes brought a 
suit against Joseph Baker for a libel, which libel 
consisted in an anonymous letter written by the 
latter to a third person, charging Hayes with 
dishonest practices. The authorship of the letter 
being made out, the jury returned a verdict for 
the plaintiff of $2496. 

A late Texas paper says—“ It is rumored that 
the Hon. T. J. Rusk will soon resign the office of 
chief justice of the republic, and that Judge Bibb, 
of Kentucky, and Judge Lipscomb, of Alabama, 
are both spoken of as likely to be put in nomina- 
tion for this office.”’ 

In a recent case in the Superior Court of New 
York, Sheriff Acker was held accountable for the 
amount of a debt of an imprisoned debtor, who 
escaped from the Halls of Justice by cutting away 
one of the iron bars of his prison window. 

At a late term of the Court ef Common Pleas 
in Amherst, N. H., there were on the old docket 
426 actions; new entries, including petitions for 
roads, 452. 

Joseph A. 8. Acklin has been appointed Attor- 
ney of the United States for the northern and 
middle districts of Alabama, in the place of 
Jeremiah Clemens, elected to the Legislature of 
that state. 

George W. Churchill has been appointed At- 
torney of the United States for the district of 
East Tennessee. 

Also, James P. Grundy, to be Attorney of the 
United States for the district of Middle Tennessee. 

Hon. Rice Garland, now a representative in 
congress from the state of Louisiana, has been 
appointed a judge of the supreme court of that 
state. 

When a giant of the law boasted to Horne 
Tooke that the “King’s courts were open to 
every man.” “ So is the London tavern,’ replied 
Yooke, with that arrowy brightness which always 
characterized his unpremeditated sarcasms. 


Our Digest of Legislation in the present num- 
ber is condensed from the last number of the Jurist. 





OBITUARY NOTICES. 


In Alexandria, D. C. on the 11th of January, 
Cuarces Survey Carrer, Esq., a graduate at 
Harvard University in the class of 1819. 


In Augusta, Me., on the 22d of January, Amos 
G. Goopwin, Esq., of Saco, aged 37. He held 
a high rank in his profession, and was greatly 
esteemed by all who knew him. 


In Portland, Me., Hon. Joan L. Meequirr. 
He was a highly respectable member of the 
Cumberland Bar. He was graduated at Bowdoin 
College, and pursued his professional studies with 
Simon Greenleaf, Esq. then residing in Portland 
He was elected a member of the Maine Senate 
several years ago, and was register of probate for 
Cumberland county at the time of his death. 


In Pearlington, Hancock Co, Miss., Hon. 
Rutitivs R. Pray, Associate Judge of the High 
Court of Errors and Appeals, aged 45. He was 
a native of Livermore, Maine, and was a man of 
great powers of mind, the most indomitable per- 
severance and industry, and the most unimpeach- 
able integrity. He was an accomplished lawyer 
and an upright judge, and in his death, the state, 
to whose jurisprudence he has contributed so 
much, has met with a severe loss. He was 
President of the Convention which formed the 
new state constitution, and author of the Revised 
Code of the state. 


TO CORRESPONDENTS. 


A correspondent is informed that the statement 
in our last that Sir Edward Coke was chief jus- 
tice of the Common Pleas was entirely correct. 
He was appointed in 1606 and in 1613 he suc- 
ceeded to the important office of chief justice of 
the King’s Bench. It was impossible in the brief 
sketch we gave of this great lawyer to mention all 
the circumstances of his varied life. The follow- 
ing anecdote, illustrative of his contempt for the 
more elegant accomplishments of his younger 
rival, is related by Roscoe. 

Bacon presented to Coke a copy of his Novum 
Organum, with the title Instauratio Magna, and 
containing a device of a ship sailing. Upon the 
title page Coke has written ; 

Edw. C. ex dono auctoris. 


Auctori consilium. 
Instaurare paras veterum documenta sophorum, 


Instaura leges justitiamque prius. 
And over the device,— 


It deserveth not to be read in schools, 
But to be freighted in the ship of foois. 


The volume still remains at Holkham. 
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